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Reasons for Judgment of the Honourable Mr. Justice Tysoe:
Introduction

1] This application raises the question of the nature and application of the test to
be utilized when leave is sought to appeal from an order made in proceedings under

the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”).

2] On August 29, 2008, the chambers judge refused Canadian Metropolitan
Properties Corp. (the “Landlord”) leave to appeal from two orders pronounced on
March 5, 2008 and December 18, 2008, by the judge supervising the CCAA
proceedings (the “CCAA judge”) concerning Edgewater Casino Inc. and Edgewater
Management Inc. (‘Edgewater”). The Landlord applies under section 9(6) of the
Court of Appeal Act, R.S.B.C. 1996, c. 77, to vary or discharge the order of the
chambers judge so that it is given leave to appeal from the two orders. The

respondents, being the original shareholders of Edgewater, oppose the application.

Background

[3] The Landlord and Edgewater entered into a lease agreement dated for
reference November 8, 2004 (the “Lease”) under which the Landlord leased part of
the Plaza of Nations site in downtown Vancouver for the operation of a césino by
Edgewater. Edgewater took possession of the leased property on May 4, 2004 and,
prior to commencing operation of the casino on February 5, 2005, spent
approximately $15 million renovating the main building covered by the Lease.

These renovations indirectly led to two disputes between the parties. The first
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Edgewater Casino Inc. (Re) Page 3

dispute related to the extent, if any, to which Edgewater was responsible to
reimburse thé Landlord for increases in property taxes attributable to improvements
made by Edgewater. A related issue was whether Edgewater was responsible to
pay a portion of the consulting fees incurred by the Landlord in appealing property
tax assessments. The second dispute related to Edgewater’s responsibility to pay for
the cost of utilities supplied to the leased property prior to the commencement of the
operation of the casino while Edgewater was in possession and renovating the

building.

4] Edgewater commenced the CCAA proceedings on May 2, 20086, and the
CCAA judge supervised the proceedings. Edgewater proposed a plan of
arrangement by which sufficient funds would be paid into a law firm’s trust account in
an amount to fully pay all claims of creditors accepted by Edgewater and the
asserted amounts of creditor claims disputed by Edgewater. | gather that the plan of
arrangement was predicated on a sale of the shares in Edgewater by the
respondents to a new owner and that it was agreed that the respondents would be
the benefactors of any monies recovered from the Landlord and any monies left in

trust following the resolution of the property tax and utilities disputes.

[5] On August 11, 2006, the CCAA judge pronounced a “Claims Processing
Order” establishing a process for claims to be made by Edgewater’s creditors and to
be either accepted by Edgewater or adjudicated upon in a summary manner in the
CCAA proceedings. On August 29, 2006, the CCAA judge pronounced a “Closing

Order” pursuant to which the plan of arrangement was implemented and sufficient

2009 BCCA 40 (CanlLil)
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funds were paid into trust to satisfy the accepted and disputed claims of Edgewater’s

creditors.

[6] The Landlord filed a proof of claim asserting that Edgewater was indebted to
it in the amount by which the property taxes for the leased property had increased
since 2004. Edgewater disallowed the proof of claim. Edgewater subsequently
claimed a right of setoff against the Landlord in respect of the utilities that it alleged

had been improperly charged by the Landlord and had been paid by mistake.

[7] By a case management order dated March 29, 2007, the CCAA judge
directed that, among other things, the property tax and utilities disputes were to be
determined summarily,v with the parties exchanging pleadings and having
representatives cross-examined on affidavits or examined for discovery. Hearings

took place before the CCAA judge in August and September, 2007.

[8] In his reasons for judgment dealing with the property tax dispute, indexed as
2008 BCSC 280, the CCAA judge held that: (i) clause 3.05 of the Lease, which dealt
with Edgewater’s responsibility for increases in the property taxes, was sufficiently
clear to be enforceabile; (ii) the Landlord had not made negligent misrepresentations
to Edgewater on matters relevant to the property tax increase; (iii) Edgewater was
only responsible for increases in the assessment of the “Lands” (defined as the
lands and improvement thereon) solely attributable to the improvements made by it,
with the result that Edgewater was only obliged to pay the Landlord the increased
taxes based on the increase in the assessed value of the buildings; and

(iv) Edgewater was not liable, either in contract, quantum meruit or unjust

2009 BCCA 40 (CanLlil)
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enrichment, to reimburse the Landlord for any consulting fees incurred by it in

appealing the property tax assessments in question.

9] In his reasons for judgment dealing with the utilities dispute, indexed as 2007
BCSC 1829, the CCAA judge held that: (i) clause 4.01 of the Lease, which was clear
on its face, restricted the amount of rent and additional rent during the period
preceding the commencement of operaﬁon of the casino to the sum specified in the
clause, and Edgewater was not responsible to pay for any additional sum in respect
of utilities; (ii) the Landlord did not meet the test in order to have the Lease rectified
in respect of the payment for utilities during the period of possession preceding the
-commencement of operation of the casino; and (iii) Edgewater was entitled to the
return of the payments for utilities during the period of possession preceding the

commencement of the casino made by it as a result of a mistake.

Decision of the Chambers Judge

[10] In dismissing the applications for leave to appeal the two orders, the
chambers judge commented that the CCAA judge had held the language of clauses
3.05 and 4.01 of the Lease to be clear and unambiguous. Relying on Re Pacific
National Lease Holding Corp. (1992), 72 B.C.L.R. (2d) 368, 15 C.B.R. (3d) 265 (C.A.
Chambers), and Re Pine Valley Mining Corporation, 2008 BCCA 263, 43 C.B.R.
(5th) 203 (Chambers), the chambers judge statea that leave to appeal in
proceedings under the CCAA is granted sparingly. He commented that there were

none of the time pressures that often attend CCAA proceedings.

2009 BCCA 40 (CanLll)
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[11]  The chambers judge noted that the CCAA judge had applied settled principles
of contractual interpretation and expressed the view that there were very limited
prospects of success on appeavl. He observed that the issues had been decided in
the context of summary proceedings under the CCAA and stated that the decision of

the chambers judge was entitled to substantial deference.

Discussion

[12]  The parties are agreed that the test to be applied by a reviewing court on an
application to review an order of a chambers judge is to determine whether the judge
was wrong in law or principle or misconceived the facts: see Haldorson v. Coquitlam

(City), 2000 BCCA 672, 3 C.P.C. (5th) 225.

[13] The parties made their submissions on the basis that there is a special test or
standard for the granting of leave to appeal from an order made in CCAA
proceedings. The genesis of this perception is the following passage from the

decision of Mr. Justice Macfarlane in Pacific National Lease:

[30] Despite what | have said, there may be an arguable case for.the
petitioners to present to a panel of this court on discreet questions of
law. But | am of the view that this court should exercise its powers
sparingly when it is asked to intervene with respect to questions which
arise under the C.C.A.A. The process of management which the Act
has assigned to the trial court is an ongoing one. In this case a
number of orders have been made. Some, including the one under
appeal, have not been settled or entered. Other applications are
pending. The process contemplated by the Act is continuing.

[31] A colleague has suggested that a judge exercising a supervisory
function under the C.C.A.A. is more like a judge hearing a trial, who
makes orders in the course of that trial, than a chambers judge who
makes interlocutory orders in proceedings for which he has no further
responsibility.

2009 BCCA 40 (CanLil)
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[32] Also, we know that in a case where a judgment has not been
entered, it may be open to a judge to reconsider his or her judgment,
and alter its terms. In supervising a proceeding under the C.C.AA.
orders are made, and orders are varied as changing circumstances
require. Orders depend upon a careful and delicate balancing of a
variety of interests and of problems. In that context appellate
proceedings may well upset the balance, and delay or frustrate the
process under the C.C.A.A. | do not say that leave will never be
granted in a C.C.A.A. proceeding. But the effect upon all parties
concerned will be an important consideration in deciding whether leave
ought to be granted.

Numerous subsequent decisions have referred to these comments. These
decisions include Re Westar Mining Ltd. (1993), 75 B.C.L.R. (2d) 16, 17 C.B.R. (3d)
202 (C.A.) at para. 57; Re Woodward’s Ltd. (1993), 105 D.L.R. (4th) 517, 22 C.B.R.
(3d) 25 (B.C.C.A. Chambers) at para. 34; Re Repap British Columbia Inc. (1998),

9 C.B.R. (4th) 82 (B.C.C.A. Chambers) at para. 8; Luscar Ltd. v. Smoky River Coal
Ltd., 1999 ABCA 179, 175 D.L.R. (4th) 703 at para. 62; Re Blue Range Resource
Corp., 1999 ABCA 255, 12 C.B.R. (4th) 186 (Chambers) at para. 3; Re Canadian
Airlines Corp., 2000 ABCA 149, 19 C.B.R. (4th) 33 (Chambers) at para. 42;

Re Skeena Cellulose Inc., 2003 BCCA 344, 13 B.C.L.R. (4th) 236 at para. 52;

Re Fantom Technologies Inc. (2003), 41 C.B.R. (4th) 55 (Ont. C.A. Chambers) at
para. 17; and Re New Skeena Forest Products Inc., 2005 BCCA 192, [2005]

8 W.W.R. 224 at para. 20.

[14] The Landlord accepts the general proposition that leave to appeal from CCAA
orders should be granted sparingly, but says that there should be an exception
where, as here, the time constraints present in typical CCAA situations do not exist.

In this regard, the Landlord relies on the views expressed by Chief Justice

2009 BCCA 40 (CanLli)
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McEachern in Westar Mining. After quoting the above passage from Pacific National

Lease, McEachern C.J.B.C. said the following:

[68] I respectfully agree with what Macfarlane J.A. has said, but in this
case the situation of the Company has stabilized as its principal assets
have been sold. The battle for the survival of the Company is over, at
least for the time being. What remains is merely to determine
priorities, and the proper distribution of the trust fund which was
established with the approval of the Court primarily for the protection of
the Directors.

Although McEachern C.J.B.C. was speaking in dissent when making these
comments, an appeal to the Supreme Court of Canada was allowed, [1993] 2 S.C.R.

448, and the Court agreed generally with his dissenting reasons.

[15] The respondents submit that there should be the same test for leave to
appeal from all orders made in CCAA proceedings. The respondents maintain that
the test has been consistently applied throughout Canada and that a different test in
some circumstances would lead to the result that theré would be many more leave
applications to appeal orders made in CCAA proceedings and appellate courts
would be required to analyze the underlying CCAA proceeding in every leave

application.

[16] The requirement for leave to appeal from an order made in CCAA
proceedings is found in the CCAA itself (section 13), as opposed to the provincial or
territorial statutes governing the appellate courts in Canada. This suggests that
Parliament recognized that appeals as of right from orders made in CCAA
proceedings could have an adverse effect on the efforts of debtor companies to

reorganize their financial affairs pursuant to the Act and that appeals in CCAA

2009 BCCA 40 (CanLll)
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proceedings should be limited: see Re Algoma Steel Inc. (2001), 147 O.A.C. 291,

25 C.B.R. (4th) 194 at para. 8.

[17] However, it does not follow from the fact that the statute itself is the source of
the requirement for leave that the test or standard applicable to appllications for
leave to appeal orders made in CCAA proceedings is different from the test of
standard for other leave applications. It is my view that the same test applicable to
all other leave applications should be .utilized when considering an application for
leave to appeal from a CCAA order. In British Columbia, the test involves a

consideration of the following factors:

(a)  whether the point on appeal is of significance to the practice;

(b)  whether the point raised is of significance to the action itself:

(c) whether the appeal is prima facie meritorious or, on the other hand,
whether it is fri\)olous; and

(d)  whether the appeal will unduly hinder the progress of the action.

The authority most frequently cited in British Columbia in this regard is Power
Consolidated (China) Pulp Inc. v. British Columbia Resources Investment Corp.

(1988), 19 C.P.C. (3d) 396 (B.C.C.A. Chambers).

[18] This is not to suggest that | disagree with the above comments of Macfarlane
J.A. in Pacific National Lease. To the contrary, | agree with his comments, but | do
not believe that he established a special test for CCAA orders. Rather, his
comments are a product of the application of the usual standard used on leave

applications to orders that are typically made in CCAA proceedings and a

2009 BCCA 40 (CanLll)
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recognition of the special position of the supervising judge in CCAA proceedings. In
particular, a consideration of the third and fourth of the above factors will result in

leave to appeal from typical CCAA orders being given sparingly.

[19] The third of the above factors involves a consideration of the merits of the
appeal. In non-CCAA proceedings, a justice will be reluctant to grant leave where
the order constitutes an exercise of discretion by the judge because the grounds for
interfering with an exercise of discretion are limited: see Silver Standard Resources
Inc. v. Joint Stock Co. Geolog, [1998] B.C.J. No. 2298 (C.A. Chambers). Most
orders made in CCAA proceedings are discretionary in nature, and the normal
reluctance to grant leave to appeal is heightened for two reasons alluded to in the

comments of Macfarlane J.A.

[20]  First, one of the principal functions of the judge supervising the CCAA
proceeding is to attempt to balance the interests of the various stakeholders during
the reorganization process, and it will often be inappropriate to consider an exercise
of discretion by the supervising judge in isolation of other exercises of discretion by
the judge in endeavouring to balance the various interests. Secondly, CCAA
proceedings are dynamic in nature and the supervising judge has intimate
knowledge of the reorganization process. The nature of the proceedings often
requires the supervising judge to make quick decisions in complicated
circumstances. These considerations are reflected in the comment made by Madam
Justice Newbury in New Skeena Forest Products that “[a]ppellate courts also accord

a high degree of deference to decisions made by Chambers judges in CCAA matters

2009 BCCA 40 (CanLi)
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and will not exercise their own discretion in place of that already exercised by the

court below” (para. 20).

[21]  The fourth of the above factors relates to the detrimental effect of an appeal
on the underlying action. In most non-CCAA cases, the events giving rise to the
underlying action have already occurred, and a consideration of this factor involves
the prejudice to one of the parties if the trial is adjourned or if the action cannot
otherwise move forward pending the determination of the appeal. CCAA
proceedings are entirely différent because events are unfolding as the proceeding
moves forward and the situation is constantly changing — some refer to CCAA

proceedings as “real-time” litigation.

[22] The fundamental purpose of CCAA proceedings is to enable a qualifying
company in financial difficulty to attempt to reorganize its affairs by proposing é plan
of arrangement to its creditors. The delay caused by an appeal may jeopardize
these efforts. The delay may also have the effect of upsetting the balance between

competing stakeholders that the supervisory judge has endeavoured to achieve.

[23]  Similar views were expressed by Mr. Justice O’Brien in Re Calpine Canada

Energy Ltd., 2007 ABCA 266, 35 C.B.R. (5th) 27 (Chambers):

[13] This Court has repeatedly stated, for example in Liberty Oil & Gas
Ltd., Re, 2003 ABCA 158, 44 C.B.R. (4th) 96 (Alta. C.A.), at paras. 15-
16, that the test for leave under the CCAA involves a single criterion
that there must be serious and arguable grounds that are of real and
significant interest to the parties. The four factors used to assess
whether this criterion is present are:

(1) Whether the point on appeal is of significance to the
practice;

2009 BCCA 40 {CanLli)
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(2)  Whether the point raised is of significance to the action
itself;

(3)  Whether the appeal is prima facie meritorious or, on the
other hand, whether it is frivolous; and

(4)  Whether the appeal will unduly hinder the progress of the
action.

[14] In assessing these factors, consideration should also be given to
the applicable standard of review: Canadian Airlines Corp., Re, 2000
ABCA 149, 261 A.R. 120 (Alta. C.A. [In Chambers]). Having regard to
the commercial nature of the proceedings which often require quick
decisions, and to the intimate knowledge acquired by a supervising
judge in overseeing a CCAA proceedings, appellate courts have
expressed a reluctance to interfere, except in clear cases: Smoky
River Coal Ltd., Re, 1999 ABCA 179, 237 A.R. 326 (Alta. C.A.) at
para. 61.

Other decisions on leave applications where the usual factors were expressly
considered include Re Blue Range Resource Corp., Re Canadian Airlines
Corporation and Re Fantom Technologies Inc., each of which quoted the above

comments of Macfarlane J.A. in Pacific National Lease.

[24] As aresult of these considerations, the application of the normal standard for
granting leave will aimost always lead to a denial of leave to appeal from a
discretionary order made in an ongoing CCAA proceeding. However, not all of the
above considerations will be applicable to some orders made in CCAA proceedings.
Thus, in Westar Mining, McEachern C.J.B.C., while generally agreeing with the
comments made in Pacific National Lease, believed that the considerations
mentioned by Macfarlane J.A. were not applicable in that case because the CCAA
proceeding had effectively come to an end with the sale of the principal assets of the

debtor company. Madam Justice Newbury made a similar point in New Skeena

2009 BCCA 40 (Cantih
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Forest Products at para. 25 (which was a hearing of an appeal, not a leave

application), although she found it unnecessary to decide the appeal on the point.

[25] The chambers judge did give consideration to the usual factors in the present
case, but none of the considerations | have mentioned were applicable to the two
orders. The CCAA judge was deciding questions of law in each case and was not
exercising his discretion. The knowledge gained by the CCAA judge during the
reorganization process was not relevant to his decisions, which involved events that
occurred prior to the commencement of the CCAA proceeding. The plan of
arrangement made by Edgewater has been implemented, and appeals from the two
orders will not delay or otherwise jeopardize the reorganization process. There is no
prospect that the outcome of the appeals will affect the continuing viability of
Edgewater; indeed, although the disputes involve Edgewater in name, the parties
with a monetary interest in the disputes are the Landlord and the respondents, who
are the former shareholders of Edgewater. In the circumstances, there was no

reason to give substantial deference to the CCAA judge.

[26] | am not saying that the considerations | have mentioned will never apply to a
determination of claims pursuant to a claims process in a CCAA proceeding. For
example, a plan of érrangement may only be successful if the total amount of claims
against the debtor company is less than a specified sum. An appeal from an arder
quantifying a claim of a creditor would delay the CCAA proceeding and could

jeopardize the company’s reorganization.

2008 BCCA 40 (CanlLil)
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[27] | have no doubt that there will be other circumstances in which the claims
process will haVe an impact on the reorganization process. Even if the claims
process will not jeopardize the reorganization process, some of the other
considerations ‘I have mentioned may apply to the determination of the claims. For
example, the outcome of an appeal may affect the amounts received by other
creditors and may delay the full implementation of the plan of arrangement. The fact
that section 12 of the CCAA mandates the determination of claims to be by way of a
summary application to the court illustrates that Parliament recognized that the

claims process will often be sensitive to time constraints.

[28] There is one other point about the order relating to the utilities dispute that
differentiates it from the typical CCAA order. The dispute did not involve a claim
against Edgewater but, rather, it was a claim by Edgewater to have the Landlord
refund utilities payments made by it. Such a claim would normally be pursued in a
normal lawsuit and, if it was determined on a summary application (i.e., a Rule 18A
application), there would have be an appeal as of right, and leave would not have
been required. It was only because the claim was raised as a setoff to the

Landlord’s property tax claim that it came to be determined in the CCAA proceeding.

[29] | now turn to a consideration of the usual factors in relation to the order

dealing with the property tax dispute:

1. As stated by the chambers judge, the point in issue is of no

significance to the practice.

2009 BCCA 40 (Canl )
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2. As conceded by the respondents on the application before the
chambers judge, the point in issue is of significance to the action itself
(in the sense that it finally determines the Landlord’s claim).

3. The order did not involve an exercise of discretion by the CCAA judge.
’The chambers judge was mistaken in his belief that the CCAA judge
held that clause 3.05 was clear and unambiguous; the first issue
considered by the CCAA judge was whether the clause was sufficiently
clear as to make it enforceable. In my opinion, the appeal is not
frivolous.

4, The appeal will not unduly hinder the progress of the action because
Edgewater’s plan of arrangement has been implemented and the

CCAA proceeding has come to a conclusion.

On a consideration of all of the factors, it is my view that leave to appeal the order

dealing with the property tax dispute should be given.

[30] A consideration of the usual factors in relation to the order dealing with the
utilities dispute leads to the same observations with one exception. As conceded by
the Landlord on this application, the prospects of success of an appeal do not
appear to be as high as the prospects in an appeal from the other order. However, I
am not persuaded that the appeal has so little merit that it amounts to a frivolous
appeal. If the dispute had not become intertwined with the property tax dispute as a
result of Edgewater’s claim of a right of setoff, the dispute would not have been

determined in the CCAA proceeding, and the Landlord would have had an appeal as

2009 BCCA 40 (CanLl)
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of right. In all the circumstances, it is my view that leave to appeal from the order

dealing with the utilities dispute should also be given.

Conclusion

[31] I would discharge the order made by the chambers judge dismissing the
leave application, and | would grant the Landlord leave to appeal from both of the

orders.

“The Honourable Mr. Justice Tysoe”

| agree:

“The Honourable Madam Justice Levine”

| agree:

“The Honourable Madam Justice D. Smith”

2008 BCCA 40 (CanLil)
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REASONS FOR DECISION

INTRODUCTION
[1] The plaintiffs are Anishnaabe (also referred to as Ojibway) and members of the

Grassy Narrows First Nation (“Grassy Narrows”) and of the Grassy Narrows Trappers’ Council.
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Each is the holder of a registered trap line located near the Grassy Narrows’ reserve, in
northwestern Ontario, just north of Kenora, near the English River.

[2] In this proceeding, the plaintiffs seek to set aside the validity of the permits and
licences issued by the defendant, Minister of Natural Resources (MNR), to the defendant,
Abitibi-Consolidated Inc., which allows certain regulated logging activities within the trap line
arcas held by the Grassy Narrows trappers in the Whiskey Jack Forest. The position of the
plaintiffs is that these activities invalidly infringe upon the harvesting rights that members of
~Grassy Narrows enjoy under Treaty 3, and in particular their right to trap and hunt on lands
surrendered to the Crown under Treaty 3.

[3] The plaintiffs raised essentially the same claims regarding their Treaty 3 rights in
an earlier judicial review application: Keewatin v. Ontario (M.N.R.).! The MNR and Abitibi
succeeded in having the application quashed. In rendering his decision, Then J. held that some of
the relief claimed was not available in a judicial review proceeding and on that ground quashed
the application with leave to the applicants to commence an action (at para.19). He also
concluded that in any event, the matter ought to be converted to a trial given the complexity of
the issues raised and their general public importance (at paras. 59-61).

[4] The plaintiffs have now commenced this action and bring two motions, one for an
order granting leave to continue this action as a representative proceeding on behalf of
themselves and all members of Grassy Narrows pursuant to Rule 12.08 of the Rules of Civil
Procedure (Motion for Representation Order) and secondly, for an order that the MNR pay the
plaintiffs their costs in advance (Advance Costs Motion). I have been assigned to hear all
motions in this action pursuant to Rule 37.15.

ISSUES

Motion for Representation Order

[5] This motion for an order granting leave to the plaintiffs to continue this action as
a representative proceeding has been largely settled between the parties. The defendants do not
oppose an order converting the action into a representative proceeding in the name of the
plaintiffs on behalf of all members of Grassy Narrows and many terms to the order have been
agreed to. The sole dispute is whether or not, as an additional term to the order sought, I should
order that Grassy Narrows First Nation be jointly and severally liable for any costs ordered
against the plaintiffs.

[6] For the reasons that follow, I grant leave to the plaintiffs to continue this action as
a representative proceeding on the terms agreed to, but I decline to order, at least at this time,

' (2003), 66 O.R. (3d) 370 (Div. Ct.)
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that Grassy Narrows First Nation be jointly and severally liable for any costs ordered against the
plaintiffs. The terms of this order are set out in Schedule “A” attached.

Motion for Advance Costs

[7] This motion, for an order that the MNR pay the costs of the plaintiffs of this
action, in advance, in any event of the cause, on a partial indemnity scale, is vigorously opposed
by both defendants. The resolution of this motion must be determined by an application of the
legal test that the plaintiffs must meet, as established by the Supreme Court of Canada in British
Columbia (Minister of Forests) v. Okanagan Indian Band ? to the evidence before me.

[8] For the reasons that follow, I order that the MNR pay the costs of the plaintiffs on
a partial indemnity basis, in advance, and in any event of the cause, with respect to the plaintiffs’
claim as set out in paragraph 1(b) of the Amended Statement of Claim. The order is limited to
the cost of determining the issue of the interpretation of the “taking-up” provision of Treaty 3
including, if necessary, the plaintiffs’ constitutional division of powers argument so that it can be
decided whether or not the province of Ontario has the authority to take up the Keewatin Lands
(as defined below) for forestry.

MOTION FOR REPRESENTATION ORDER

Terms of Representation Order

[9] At an early stage in this action, counsel for the MNR advised plaintiffs’ counsel
that whether or not the plaintiffs had been authorized by the Grassy Narrows First Nation to
bring this action on its behalf would be a central issue in the determination of the MNR’s
response to the plaintiffs’ motion for a representation order. The defendants decided not to
oppose the order sought, subject to agreement on terms, when they were advised that the law
firm of Cook Roberts has, from the outset of the action, been retained in a solicitor-client
relationship by the plaintiffs as well as Grassy Narrows (through its Council) and that it takes its
instructions from both.

[10] To their credit, counsel were then able to resolve all but one of the proposed terms
to the order. It is agreed that an order be granted in the form out in Schedule A. Those terms are
in my view reasonable. Paragraph 8 of the order will ensure that all decisions and findings made
in this action will be binding upon Grassy Narrows, its Council and all of its members. The test
as set out by Nordheimer J. in Ginter v. Gardon® for a representation order has been met and the
order sought is appropriate.

2(2003) 233 D.L.R. (4™) 577
3 (2001), 53 O.R. (3d) 489 at 494 (Ont. Sup. Ct.)

2006 CanLll 35625 (ON SC)



-4.

Should the Grassy Narrows First Nation be jointly and severally liable for any costs
ordered against the plaintiffs?

[11] The sole remaining issue is whether or not, as an additional term to the order
sought, I should order that Grassy Narrows First Nation be jointly and severally liable for any
costs ordered against the plaintiffs.

The Facts
[12] The facts relevant to this motion are not in dispute and are as follows.
[13] The plaintiffs are each members of the Grassy Narrows Trappers Council, a

special interest group within the community, which acts as a support group for Grassy Narrows’
trappers. Andrew Keewatin and Joseph Fobister are two of the organization’s five elected
“leaders”. The plaintiffs’ witness, Gabriel Fobister, is the president.

[14] The Trappers Council is composed of approximately 60 members and includes all
registered Grassy Narrows trappers. As such, it represents approximately 5% of the community’s
1200 members.

[15] The Grassy Narrows Council is the elected leadership of the Grassy Narrows. It
speaks for the community and makes decisions on behalf of the community as a whole. Grassy
Narrows does not have an alternative Band leadership, such as a hereditary chief or band council.

[16] The Chief of Grassy Narrows filed an affidavit on these motions and deposed that
the Band Council decided that the named plaintiffs in this action should be members who are or
have been very active trappers, rather than the Band Council Chief and that they made this
decision because it is the regular trappers whose way of life and llvehhood is most directly
affected by forestry activity.

[17] The Grassy Narrows Band Council Resolution No. 3050, dated January 24, 2006,
resolved that the law firm of Cook Roberts is jointly retained by both the plaintiffs and the
Grassy Narrows in this action to act as counsel and solicitors of record. It further resolves that
Grassy Narrows has no objection to the plaintiffs acting as representative plaintiffs for the
members of Grassy Narrows and that the law firm of Cook Roberts shall report to and take
instructions on behalf of the First Nation through its Chief or Deputy Chief Councilor.

Position of the defendants

[18] The defendants do not take the position that Grassy Narrows must be formally
added as a plaintiff to this action but do say that it is common practice in these types of actions
that the Band, its Chief or a person of authority within the band be included as a party to the
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-5-

representative action. They argue that I should order that Grassy Narrows be jointly and
severally liable with the plaintiffs for any award of costs that may be made against the plaintiffs
in favour of the defendants. Counsel for the MNR advised that the intention is to bind the assets
of Grassy Narrows as an entity, not the assets of individual members. In this regard I note that
the members of Grassy Narrows may include persons who are not Indians within the meaning of
the Indian Act® and therefore not members of the Grassy Narrows Band. Abitibi proposes, in the
alternative, that I order that Grassy Narrows shall be considered a party for the purposes of any
request for costs made by the defendants in this proceeding.

[19] The defendants argue that such an order is necessary in that it is really the Band
Council that is in control of this action and such an order will encourage both the plaintiffs and
the Council to litigate the action in a disciplined and efficient manner and with a high level of
accountability to Grassy Narrows’ members. They submit that the defendants should know from
the outset who might be responsible for costs.

Position of the plaintiffs

[20] Mr. Janes argues that it is premature and inappropriate to expose Grassy Narrows
to a cost order. It is his position that the naming of the plaintiffs in this case was entirely
appropriate and in keeping with the law. He relies on a decision of the British Columbia
Supreme Court, Nemaiah Valley Band v. Riverside Forest Products Ltd., > where the court found
that there was no requirement that the representative plaintiff be a chief and that he or she need
only be a member of the class (at page 106).

[21] The plaintiffs also rely on the recent decision of our Court of Appeal, Moja Group
(Canada) v. Pink® which set aside costs orders made against the appellant personally in a claim
brought by the corporation. The appellant was not a party to the litigation and the court held that:

to require the controlling mind of a company to pay costs personally in litigation
brought by the company, the company must be sham or a “man of straw” put
forward by the person who is the real litigant to shield himself from liability for
costs ( at para. 5).

[22] It is submitted that the named plaintiffs are not men of straw and that the term
sought by the defendants should not be added to the order.

[23] It was also submitted that pursuant to section 89 of the Indian Act, real and
personal property of an Indian or a band situated on a reserve is immune from execution. I accept
the submissions of counsel for the MNR however, that the issue of exigibility is not relevant to
the issue that I must decide.

*R.S., 1985, ¢c. 1-5
°(1999), 37 C.P.C. (4™ 101
%12005] O.J. No. 5023
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[24] Finally the plaintiffs argue that I will have an ongoing supervisory role in this
litigation and impose, if necessary, the discipline with respect to the action suggested by the
defendants.

Analysis

[25] " As already stated, there is no suggestion that Grassy Narrows or the Band Council
be formally added as a plaintiff. This issue therefore, must be considered from the perspective of
the court’s jurisdiction to order costs against a non-party.

[26] The Moja Group decision relied upon by the plaintiffs, applied the law as
established by the Court of Appeal in Television Real Estate Ltd. v. Rogers Cable T.V. Ltd.’,
where the court held that the court has inherent jurisdiction to award costs against a non-party
where it is shown that the non-party had status to bring the action himself, that the plaintiff was
not the true plaintiff and that the plaintiff was a “man of straw” put forward to protect the non-
party from liability for costs.

[27] In this case, there is no doubt that Grassy Narrows or the Band Council could
have been named as the representative plaintiffs and that they have status to bring this action.
The plaintiffs however have provided a reasonable explanation for why they have been named as
the representative plaintiffs as opposed to Grassy Narrows or the Band Council. Furthermore,
there is no suggestion that the plaintiffs are not proper representatives of the class.

[28] Furthermore, although the Band Council is instructing counsel for the plaintiffs,
they are doing so in conjunction with the named plaintiffs and so it cannot be said that the named
plaintiffs are not legitimate representatives of the class or that the Band Council, on its own, is
the real litigant.

[29] Finally, there is no allegation that the named plaintiffs, who are exposed to costs
orders, are “men of straw”. Although on the record before me, there is no evidence that either
Willie Keewatin or Andrew Keewatin Jr. have any significant assets or means to pay any cost
order, Joseph Fobister has significant assets which the defendants rely on in defence of the
Advance Costs Motion as a basis to say that the plaintiffs are not impecunious and ought to
contribute to the litigation. Given Mr. Fobister’s assets, I do not see how I could conclude that
the selection of these plaintiffs is a sham put up to shield Grassy Narrows or the Council from
liability for costs.

7(1997), 34 O.R. (3d) 291 at p. 296. The defendants also rely on Ridgely (in trust) v. Ridgely Design Inc. (1991), 3
O.R. (3d) 695 (Gen. Div) but that decision does not set out the full test and was decided before Television Real
Estate Ltd.
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[30] For these reasons I accept the submissions of counsel for the plaintiffs that there is
no basis at this time to order that as a non-party, Grassy Narrows should be jointly and severally
liable with the plaintiffs for any award of costs that may be made in favour of the defendants. I
also accept his submission that as the case management judge 1 will be able to perform a
supervisory role and ensure that the action proceeds in an efficient manner. That role will be
even more important given my disposition of the Advance Costs Motion.

[31] I have considered the alternative language proposed by Abitibi but reject that
proposal as well. Such an order would automatically expose Grassy Narrows to a cost order
every time the defendants seek a cost order against the plaintiffs and would require that
submissions be made on behalf of Grassy Narrows. In light of my ruling, unless there is some
new evidence upon which the defendants wish to rely, which suggests that the Band Council has
abused the litigation process, run up costs and as such should be exposed to a cost order, it is
unnecessary to have submissions on their exposure to costs made every time.

Disposition

[32] For these reasons I am not prepared to add a term to the Representation Order that
Grassy Narrows be jointly and severally liable with the plaintiffs for any award of costs that may
be made against the plaintiffs in favour of the defendants or that Grassy Narrows be considered
a party for the purposes of any request for costs made by the defendants in this proceeding.

[33] This order does not preclude the defendants from moving at a later date for an
order that Grassy Narrows should be responsible for costs, if there is new evidence suggesting a
proper basis for making such a request that has not been considered on this motion. Should that
occur, the defendants must of course formally put Grassy Narrows on notice so that the issue can
be fully argued.

[34] Accordingly a Representation Order shall go in accordance with the form of order
attached to this decision as Schedule A.

MOTION FOR ADVANCE COSTS

The Test

[35] In Okanagan, Mr. Justice Lebel, speaking for the majority, held that in those
jurisdictions like Ontario, where the courts have retained a general discretion in awarding costs,
an advance costs order may be granted, prior to the final disposition of a case and in any event of
the cause, if the party seeking advance costs satisfies all of the following conditions:
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(a) The party seeking interim costs genuinely cannot afford to pay for the litigation,
and no other realistic option exists for bringing the issues to trial -- in short, the
litigation would be unable to proceed if the order were not made.

(b) The claim to be adjudicated is prima facie meritorious; that is, the claim is at least
of sufficient merit that it is contrary to the interests of justice for the opportunity
to pursue the case to be forfeited just because the litigant lacks financial means.

(c) The issues raised transcend the individual intefests of the particular litigant, are of
public importance, and have not been resolved in previous cases (at para. 40).

[36] The court went on to find that even where all of these specific conditions are
present, this will not necessarily be sufficient to establish that such an award should be made;

that determination remains in the discretion of the court. If all three conditions are
established, courts have a narrow jurisdiction to order that the impecunious
party’s costs be paid prospectively... Within these parameters it is a matter of the
trial court's discretion to determine whether the case is such that the interests of
Justice would be best served by making the order” (at para. 41).

[37] Lebel J. emphasized that these orders should be granted sparingly and reserved
for that narrow class of cases where there are special circumstances sufficient to satisfy the court
that this extraordinary exercise of the court’s powers is appropriate (at para. 36).

[38] The parties agree that this is a correct statement of the test and so the issues raised
in the Advance Cost Motion revolve around the application of the evidence to these requirements
and if I determine that the requirements are met, my decision as to whether or not, in my
discretion, this is one of those rare cases where such an order should be made.

[39] While Abitibi is not a target of the requested advance costs order, it is a third
party caught in the dispute. Accordingly, it has status to make submissions on the costs motion,
as it could be subject to significant expense, which would be unrecoverable, if a costs order were
granted®. In circumstances where public interest litigation involves private litigants, LeBel J. in
Okanagan instructed courts to:

be particularly sensitive to the position of private litigants who may, in some
ways, be caught in the crossfire of disputes which, essentially, involve the
relationship between the claimants and certain public authorities, or the effect of
laws of general application (at para 41).

¥ As explained below, the advance costs order granted in this case does not expose Abitibi to unrecoverable costs, as
it will not need to intervene on the treaty interpretation issue.
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Are the plaintiffs genuinely unable to prosecute this case in the absence of funding from the
MNR?

The Law

[40] As set out above, in Okanagan, the Supreme Court of Canada framed the financial
component of the advance costs test as follows:

The party seeking interim costs genuinely cannot afford to pay for the litigation,
and no other realistic option exists for bringing the issues to trial -- in short, the
litigation would be unable to proceed if the order were not made (at para. 40).

[41] In an earlier passage, Lebel J. described this requirement as follows:

The party seeking the order must be impecunious to the extent that, without such
an order, that party would be deprived of the opportunity to proceed with the case
(at para. 36).

[42] One of the issues I must consider is whether or not individual members of Grassy
Narrows should be required to contribute to the cost of the litigation. Although Okanagan is
silent on the point, as submitted by Mr. Janes, there was no inquiry in that case as to the financial
means of individual members, nor any indication that such an inquiry should be made. He argued
that this line of inquiry was not pursued in the Okanagan case even though it is well known in
British Columbia that two other first nations that are part of the Okanagan Nation are well off.

[43] I do not read the Okanagan decision however, as precluding an inquiry as to the
financial means of members of the representative class. It appears that the issue was not raised in
Okanagan as it has been argued before me. In fact there are several cases where the courts have
made such an inquiry in order to consider the first requirement of the Okanagan test.

[44] After oral submissions concluded counsel provided brief written submissions on
two additional cases, which they were not aware of at the time of the hearing. The first, Deans v.
Thachuk,’ is a case where the Alberta Court of Appeal reversed the decision of the chambers
judge who had refused to order advance costs in a representative proceeding by beneficiaries of a
pension trust fund who were alleging mismanagement of their fund. The chambers judge had
found that there was no organized funding campaign to collect donations to fund the litigation.
The evidence was that the members of the Plan had been informally canvassed but only a small
percentage of the beneficiaries of the Plan responded and agreed to contribute financially
towards the legal costs. The chambers judge found that before asserting that they could not
afford the litigation the appellants should have formally canvassed all members of the Plan on
whose behalf the action was brought or pursued a contingency fee arrangement.

?[2005] A.J. No. 1421 (C.A.) reversing [2004] A.J. No. 470 (Q.B.), leave refused, [2005] S.C.C.A. No. 555

25 (ON SC)
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[45] The court on appeal concluded that because only a small percentage of members
responded to the informal canvassing for funds that it could be “inferred” that a majority of them
were not dissatisfied with the administration of the fund and that “it seems patent” that any
formal canvas for funds to support the litigation would have been futile. There was no evidence
that a contingency arrangement was a viable alternative and the court, on this part of the test
concluded that the chambers judge had erred in relying on the lack of evidence of a formal
canvas or little prospect of a contingency arrangement, and disregarding undisputed evidence of
the appellants’ personal impecuniosity.

[46] The plaintiffs argue that the Deans case reinforces their position that it is not
incumbent upon the plaintiffs to demonstrate that they canvassed every member of Grassy
Narrows or other three First Nations bands when the evidence establishes that such efforts would
not bear fruit.

[47] Counsel for the plaintiffs also drew my attention to the recent decision of the
Manitoba Court of Appeal; Dominion Bridge Inc. (Trustees) v. Retirement Income Plan of
Dominion Bridge'® where the Court of Appeal set aside a decision of a chambers judge granting
an advance costs order. The case also involved a dispute over the payment of a surplus in a
retirement income pension plan. There were about 53 persons in the plan.

[48] The court on appeal stated that it was difficult to see how the plan members met
any of the three conditions in Okanagan. On the issue of impecuniosity, the evidence was that
about half of the plan members had been contacted and 20 plan members had contributed
approximately $2,000 in total. There was no specific evidence that the plan members were
unable to find the necessary funds to obtain a legal opinion after the examination of the relevant
documents without the order for costs and on that basis this part of the test was not met.

[49] Counsel for the respondents submit that the decisions must be read in the context
of the specific facts of the case. I agree. Both cases are examples of the application of this part of
the Okanagan test to a specific set of facts, but they do illustrate that the court will consider
evidence concerning the financial means of the members of the representative group.

[50] In Townsend v. Florentis, G.D.Lane J."" denied an advance costs order to an
" individual litigant (not a representative plaintiff) on a number of bases, including a finding that
the applicant had chosen not to work and eam an income and to instead devote his time to
harassing his ex-wife with litigation. In this case, there is no suggestion that the impecuniosity of
most of the members of Grassy Narrows is self-inflicted.

[51] Counsel for the MNR relies on Gitxsan First Nation v. British Columbia (MNR of
Forests),'> where Halfyard J. of the British Columbia Supreme Court found that the evidénce of
impecuniosity was insufficient and that it was not unreasonable to expect at least 1,000 of an

'9(2004) MBCA 180
i [2004] 0.J. No. 5770 (S.C.J)
2[2005] B.C.J. No. 1531 at para. 70 (B.C.S.C.)
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assumed number of 4,000 persons represented in that action to contribute a modest amount to a
fund which could be used to retain counsel. He was not persuaded that reasonable efforts had
been made to achieve this and he found that the evidence was as consistent with an unwillingness
to contribute to legal expenses as with the inference that they were unable to contribute.

[52] The evidence in that case consisted of affidavits of the representative applicants
and each of them had a very limited income. There was not a great deal of evidence about the
financial circumstances of the Band itself, although there was a reference to high unemployment
at 95% and that most Gitxsan people lived in poverty. The respondents however filed an
affidavit of a Wing Chief of one of the Gitxsan houses, which comprise the Gitxsan Nation,
attesting that a number of the people represented by the applicants were employed and earning
reasonable incomes or had other sources of income.

[53] ' Clearly in this case the court considered the financial means of individual
members of the represented class. The evidence filed on behalf of the respondents that a
significant number of members of the class had means to contribute at least a modest amount to
the cost of the litigation certainly appears to have conflicted with the very general evidence of
the applicants.

[54] The case is distinguishable from the case before me in that the evidence before me
of impecuniosity of the Grassy Narrows community is quit detailed and unchallenged. This is not
a case where I could reasonably conclude that a significant proportion of the members of Grassy
Narrows could contribute a modest amount to fund the litigation. On the evidence only a handful
could.

[55] The defendants also rely on Re Charkaoui'® where the Federal Court denied the
cost award because the litigant, who qualified for Quebec legal aid, wanted to hire more
expensive counsel instead. Noel J. found this unacceptable, particularly given his view that there
were well-qualified counsel who likely could have taken Mr. Charkaoui’s case at the legal aid
rates. That issue does not arise here because Legal Aid is not available to the Plaintiffs.

The Issues

[56] The MNR concedes that the Band Council of the Grassy Narrows First Nation
does not appear to have the necessary funds to prosecute this case, at least without jeopardizing
other pressing priorities. The position of the MNR is that the plaintiffs have not met the onus on
them to establish that they do not have other means to raise money for the costs of this litigation

[57] The defendants argue that notwithstanding the economic problems faced by the
people of Grassy Narrows, that the plaintiffs have failed to make serious efforts to raise funds
and support for this case. It is submitted by the defendants that if, as the plaintiffs claim, this is a

13 (2004), 256 F.T.R. 93 (F.C.T.D.)

2006 CanLll 35625 (ON SC)



-12-

case of such importance to the members of Grassy Narrows and other Treaty 3 First Nations, that
advance costs funding is appropriate, surely they should seek funding from those individuals and
groups. They submit that if those individuals and groups, the potential beneficiaries of the case,
do not consider the case of sufficient merit and importance to support it with any of their funds,
the court should not conclude that it must be funded by the MNR. Most telling, it is submitted, is
the refusal of the plaintiff, Mr. Fobister to contribute anything to the costs of this proceeding.

[58] The specific issues raised by the defendants are as follows:

(a) The plaintiffs and the Chief and Council of Grassy Narrows have made no effort
to try to raise money to support this litigation from other members of their
community, including accessing the income from the Grassy Narrows trust fund.

(b) The plaintiffs have made no effort to secure the support of other Treaty 3
signatory communities or their members, including the three Treaty 3 signatory
communities that also have harvesting areas in the Keewatin Lands as defined
below: the Lac Seul, Wabauskang and Wabaseemoong First Nations.

() The plaintiffs have not sought the support of any regional, provincial or national
aboriginal organizations, outside of limited inquiries to Grand Council Treaty.

(d) The plaintiffs have failed to investigate whether other legal counsel could and
would be willing to prosecute the case at lower cost than the Cook Roberts firm,
which is located in Victoria, British Columbia. '

The Facts

The financial resources of the Grassy Narrows community

[59] The defendants did not contest the evidence relied upon by counsel for the
plaintiffs concerning the general economic conditions of the Grassy Narrows community, which
includes the following:

(a) Grassy Narrows receives virtually all of its funding from the Canadian and
provincial governments. That funding is earmarked for specific programs, such
as health, education, social assistance, and capital infrastructure projects.

(b) Grassy Narrows has operated at a deficit in several of the previous fiscal years,
including 2004-2005. It has substantial outstanding liabilities including a $1.6
million long term debt owing to CMHC.

(c) The unemployment rate in the Grassy Narrows community currently sits at about
80%, and most people rely on social assistance as their main source of income.
Most of the local jobs are with the Band itself. Community members often need to
seek emergency loans from the Band for matters such as travel for hospitalization,
funerals, and hydro bills.

(d) Grassy Narrows lacks adequate housing for their members. Many are living in
over-crowded homes or off reserve, waiting for new housing. Grassy Narrows
cannot afford to build more than a couple of new houses per year. Furthermore,
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much of the existing housing is substandard, and the Band lacks the funding to
carry out all of the necessary repairs. In 2004, six homes on the reserve were
condemned by Health Canada, but Grassy Narrows members generally continued
to live in condemned houses as they have nowhere else to live.

(e) Grassy Narrows does not have an adequate water supply. The current water
treatment plant does not meet provincial standards. In two sections of the reserve,
residents must drink bottled water as the tap water is not safe. Grassy Narrows
cannot afford to build a new water treatment plant until it receives a special grant
from Indian and Northern Affairs (INAC).

® 60% of the population on the reserve is under the age of 20.

(g) Grassy Narrows does not have adequate recreational facilities for its youth. A
skating arena is under construction, but work on that has been stalled for several
years now for lack of the $400,000 needed to complete it. Aside from this, the
only communal gathering place for youths on the reserve is a gymnasium. Given
that Grassy Narrows is almost an hour’s drive from Kenora, this lack of facilities
to promote healthy activities for youths is a serious problem, and many youths
resort to drugs and alcohol for entertainment. However, the problem is not one
that the community can afford to address at this time.

[60] Apart from government funding, Grassy Narrows has access to two trust funds.
The first is from Casino. Like other Ontario Indian bands, Grassy Narrows receives revenues
from Casino Rama, which are distributed through the First Nations Limited Partnership
Agreement, and, in the case of Grassy Narrows, placed in a trust. In recent years, the total
revenues generated by the Trust have averaged about $350,000. The defendants have not
disputed the fact that the Rama money is not available for this litigation given the terms of the
limited partnership agreement, which limits the capital and/or operating expenditures of Casino
Rama monies to specified purposes, namely: community development, health, education,
economic development, and cultural development.

[61] There is also a Grassy Narrows trust fund, which results from a settlement with
Ontario Hydro and Canada for the flooding of Grassy Narrows’ original reserve. Under the
terms of that trust agreement, only the interest can be spent which is in the range of $500-
$600,000 per year. The members of Grassy Narrows vote on how those interest payments are to
be spent and most of the time they vote in favour of individual payouts which usually range in
the amount of $150-$200 to each member per year.

The financial resources of certain members of Grassy Narrows

[62] One of the plaintiffs, Joseph Fobister, is a successful businessman with personal
assets exceeding $425,000, excluding the value of his general store. Approximately $370,000 of
Fobister’s assets are in his RRSP. The balance is in assets such as boats and trucks. He has 5
children and no pension.

2006 CanLll 35625 (ON 8C)



-14 -

[63] Mr. Fobister has stated he will not use any of his personal income or assets to
finance the prosecution of this action, and that it would not be reasonable to expect other
financially successful Band members to contribute anything either.

[64] There is no evidence that any of the other members of Grassy Narrows have
significant assets save that two other members of Grassy Narrows have had some financial
success.

Other sources of funding

[65] The Sierra Legal Defence Fund assisted with and helped fund the judicial review
application and paid some of the plaintiffs’ legal fees and provided some direct legal support.
Sierra has advised however that it lacks the resources to become involved in a trial.

[66] The plaintiffs only pursued funding from Legal Aid for this action when prompted
by a Rule 39.03 examination on this issue initiated by the MNR. As a result Grassy Narrows
members made a group/test case application to Legal Aid Ontario. However, they have been
denied funding on the basis that the case is too expensive. Although the defendants complain that
the application was brought late, there is no suggestion that Legal Aid might fund this action.

[67] The plaintiffs applied for funding to the federal government’s Indian and
Northern Affairs Canada “Test Case Funding” and were denied on the basis that the funding is
restricted to cases on appeal. A

[68] Representatives of Grassy Narrows approached the Grand Council of Treaty 3 on
a couple of occasions to seek funding for this litigation. They were advised that although the
Council had a fund available for discretionary spending, accessing this required the agreement of
all Chiefs, and it would not be possible to secure agreement for the Grassy Narrows’ litigation.
No further effort was made to secure the support of the Grand Council Treaty 3 or its chiefs.

[69] The plaintiffs have not attempted to make use of the Treaty and Aboriginal Rights
Research group operated by Grand Council Treaty 3. Mr. Janes acknowledged that they do have
a research arm, which he would try to access.

[70] Further affidavit evidence filed on behalf of the plaintiffs was admitted on
consent, which disclosed a number of other attempts to contact various groups for funding, all
without success.

The costs of this litigation

[71] The costs of litigating this case for the plaintiffs are estimated at just over $2.8
million. This figure is based on a detailed budget for an estimated 12-week trial on all issues and
it provides for use of experts (scientific, historical, archival, and anthropological).
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[72] Most of the work by counsel for Grassy Narrows has gone unpaid, and most of
what has been collected has been paid not by Grassy Narrows, but Sierra Legal Defence Fund.

[73] Grassy Narrows paid Cook Roberts LLP a bill of $18,391.54 in December 2005.
Grassy Narrows obtained this money by making a special request to INAC for the Band's Ottawa
trust fund monies.

Analysis

Funding from individual members of Grassy Narrows

[74] The first issue is whether or not I should consider this motion on the basis that
Mr. Fobister and a couple of other members of Grassy Narrows with financial means should be
expected to contribute to the cost of this litigation.

[75] Given the evidence of the financial circumstances of the Grassy Narrows
community, as the Alberta Court of Appeal found in the Deans v. Thachuk, I am able to infer
that canvassing the members of the community would be futile as they are impoverished and
could not reasonably be expected to make any financial contribution to this action. The only
evidence of a Band member with any significant assets concerns Mr. Fobister. Given that most
of the other members of Grassy Narrows are on social assistance, Mr. Fobister is in a relatively
unique position in his community, financially speaking.

[76] I do not accept the arguments advanced by the defendants that Mr. Fobister and
the couple of other members of Grassy Narrows who do have some financial means ought to be
expected to contribute to or fund this litigation.

[77] The rights that are being pursued by the plaintiffs in this action are communal
rights that belong to all of the members of Grassy Narrows. Mr. Fobister represents those
communal interests, not his personal interests. As such Mr. Fobister does not have an individual
or direct pecuniary interest in this litigation. He could not for example, exclude the other
members of the Grassy Narrows community from benefiting from this action!*. It is not
reasonable to expect Mr. Fobister to sacrifice his retirement fund for this litigation. These are the
only retirement savings of a man in his late 40s.

[78] Furthermore, I agree with the submission by Mr. Janes that given most of the
members of Grassy Narrows could not contribute to the cost of this action, that it is not
appropriate to consider whether a few individual members should do so. Where, as in this case,
there are only a very small number of individuals who could reasonably be expected to make any
kind of financial contribution, and where the evidence establishes that the remaining members of
the representative group could not reasonably be expected to make any financial contribution

'* See for example R v. Sundown (1999), 170 DLR (4™) 385 (S.C.C.)
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whatsoever, in my opinion it is not appropriate for the court to expect that the few members who
might be able to make a contribution exhaust all of their assets for the benefit of the entire group
before a finding will be made that the first requirement of the Okanagan test has been met.

[79] I also agree with the submission by the plaintiffs that there is a danger in placing
too much emphasis on the income or assets of a few members of the Band, in that it puts the
interests of the collective at the mercy of a few individuals. The situation might be different if a
large proportion or a substantial number of Band members could collectively, and without
hardship, make a significant contribution or bear the burden of the litigation. In that case, it
might be reasonable to expect some contribution by individual members. However, it would be
quite different to make the litigation conditional on one Band member contributing all or a
significant part of his retirement savings.

Funding from the Grassy Narrows trust funds

[80] . The Band membership collectively has access to approximately $5-600,000 per
year in trust fund income that could be devoted to this case. Although no budget was prepared on
this basis, it seems likely that if the litigation were phased, that sum would cover the first phase
dealing with the interpretation of the treaty.

[81] This issue then is should I find that the impecuniosity requirement in the
Okanagan test has not been met because this fund is available? If the test was solely that of
unqualified “impecuniosity”, I would have to accept the submission of the defendants and
effectively compel the members of Grassy Narrows to decide whether or not this case is
important enough to warrant the use of these funds.

[82] Lebel J. however did not limit this part of the test to a consideration solely of
financial means. He stated the party seeking the order must be impecunious “to the extent that,
without such an order; that party would be deprived of the opportunity to proceed with the case”
(at para. 36). In Okanagan the evidence filed, like the evidence here, was that the Bands were all
in extremely difficult financial situations. The Bands had no way to raise the money needed for
the action and even if they did there were many more pressing need which would have to take
priority over funding the litigation (at paras. 4-5).

[83] I am satisfied on the evidence before me that Grassy Narrows is an impoverished
community. The settlement funds in question generate in the range of $150-$200 per person per
year which is a very modest sum, but given that most members of Grassy Narrows are
unemployed and on social assistance they are obviously dependent on that funding to meet basic
needs. For the most part, the members of Grassy Narrows have such immediate pressing social
problems it would not be reasonable to expect them to divert any of the income that they receive
from the settlement to fund this litigation Even if individual members could reasonably be
expected to leave this income in the trust, which I do not accept, like the Bands of Okanagan, the
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Council of Grassy Narrows would clearly have more pressing needs that would take priority over
funding this litigation.

[84] I recognize that the payment of the order for advanced costs will come from the
public purse. The British Court of Appeal said in Little Sisters'® that while the gay and lesbian
communities had other priorities for their funds than the lawsuit in question, “so does the public
purse.” It is therefore not enough for an applicant to argue that they have other priorities for
funds at hand and should be relieved of an obligation to utilize those funds. In this case however,
one could hardly question the priorities of the Council given that the Grassy Narrows community
lacks adequate infrastructure. If I were to accept the submissions of the defendants on this point I
would be compelling the members of Grassy Narrows to choose between attempting to provide
for the basic necessities of life, such as adequate housing and securing a safe water supply, that
most citizens of Ontario take for granted, and pursuing this litigation. In the circumstances, the
reasonable choice would not be to divert those funds to this litigation. Accordingly I reject the
submission that I consider the availability of these settlement funds in considering this
requirement of the test.

Funding from other sources

[85] The MNR argues that at the very least the plaintiffs have an obligation to inquire
to seek support from the other three Treaty 3 First Nations with harvesting areas in the Keewatin
Lands. They argue that their failure to do so is fatal, as they have not established that the other
First Nations could not and would not provide financial support.

[86] In the Federal Court decision of Re Charkaoui the court stated that if there is no
possibility of recourse to other means or of access to other financial sources, it is important for
the applicant to say so, as the burden of proof in such a motion is on the applicant (at para. 24).

[87] There is no evidence before me as to whether or not the other three First Nations
with harvesting areas within the Keewatin Lands could or would assist with funding this
litigation. The plaintiffs did not ask them for support, even though those First Nations are
potential beneficiaries of the litigation and of the treaty negotiations. I was advised that counsel
for the MNR suggested for the first time, during the cross-examinations, that the plaintiffs seek
funding from other First Nations in the area.

[88] The defendants argue that the onus is on the plaintiffs to establish that the other
First Nations are unable to fund this litigation. The plaintiffs argue that Okanagan does not
require them to prove that there is absolutely no one else who can bear the costs of the litigation.
Mr. Janes’ position is that going to an Indian band is not an obvious source of funding and that

*[2005] B.C.J. No. 291 (leave to appeal granted, [2005] S.C.C.A. No. 190)
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there is no evidence that these other First Nations have any funds that could be used on this
litigation.

[89] Although the onus of satisfying me that the plaintiffs meet the test in Okanagan is
on the plaintiffs, I accept the submission of Mr. Janes that the plaintiffs only have to act
reasonably in following up with possible sources of funding and that without more, other First
Nation communities in Ontario would not be an obvious source of funding.

[90] If the MNR intended to seriously suggest that these other First Nations should be
canvassed, notwithstanding that the onus is on the plaintiffs, in my opinion counsel ought to have
alerted Mr. Janes to this in sufficient time that he could pursue the matter, as was done with the
issue of Legal Aid or alternatively, put forward some evidence that these other First Nations have
some financial resources that could be used to fund the litigation. Had he done so and the
plaintiffs had decided not to pursue the matter, this argument might have had some force. As it
is, I have no evidence that these other First Nations are unable or unwilling to assist and I am not
prepared to find that they were an obvious source. That presumes that they are not faced with the
same type of financial problems that the members of Grassy Narrows face as only then could this
be considered a reasonable suggestion.

[91] Mr. Janes argues that making aboriginal group coalitions a prerequisite to an
advance cost award is problematic in that different First Nations may have different social,
political and economic goals. For example, counsel for the MNR admitted that one of the other
First Nations is logging to a significant extent. It may be that that First Nation would not support
the position of Grassy Narrows on this issue. That however could be dealt with on a motion like
this because if there was evidence that other bands were not in favour of the litigation, as the
court did in Deans, it could then be “inferred” that a request for funds to support the litigation
would be futile. The Okanagan test does not require that everyone who stands to benefit from the
litigation be in support of the action.

[92] However, what the argument of the defendants does not consider is that if other
First Nations agree to contribute to the cost of the litigation they would in no doubt demand
some say in how the litigation proceeds. That would require a high level of cooperation and
could lead to internal disputes. I do not read the first requirement in Okanagan as going so far as
to, in circumstances like these, seek to join in other First Nation bands to this litigation.

[93] As Mr. Janes submitted, the Okanagan case illustrates the reality that different
groups may make different decisions on how to advocate and advance their rights. In that case
there were originally three sets of proceedings: two claims involving Okanagan First Nations
(the Okanagan Indian Band and the Westbank First Nation) and a claim involving a number of
Secwepemc First Nations. Westbank, settled with the Crown quite quickly by entering into a
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forestry agreement with the Crown. The Okanagan band did not; it proceeded with the litigation
and ultimately obtained an advance costs order'®.

[94] The defendants also suggest that the plaintiffs should pursue the Grand Council of
Treaty 3, but on the evidence two requests were made and denied. No reasons were given. There
is no evidence to suggest that further attempts would result in funding. As for the research group
T accept Mr. Janes’ advice that he will try to access this research program for this case. I expect
this to be done immediately so their position can be taken into account in the budget.

[95] Finally, as for the suggestion that there are other unspecified aboriginal
organizations that the plaintiffs should contact, I accept the submission of Mr. Janes that the
plaintiffs do no have to provide negative evidence on funding availability for all aboriginal
groups and organizations to which they have any connection, when the defendants have provided
no evidence that funding might reasonably be available from any specific group.

[96] For these reasons therefore, I am satisfied that the plaintiffs do not have any other
sources of funds that could reasonably be diverted or obtained to fund this action.

Cost of counsel

[97] Although not pursued in oral argument, counsel for the MNR suggests in its
factum that Grassy Narrows will increase the costs of the litigation by virtue of its decision to
retain Cook Roberts LLP, which is located in Victoria. The Crown does not suggest that the
plaintiffs’ budget for this trial is misguided. For example, there is no allegation that the length of
trial is overestimated or that the experts identified are inappropriate.

[98] As counsel for the plaintiffs submits, Okanagan and the cases that have applied it
consider the complexity of the proposed litigation. It may be possible to prosecute a simple case
with the assistance of counsel acting on a pro-bono basis, at significantly reduced rates, or even
possibly without counsel. However, a complex case will require the assistance of counsel, who
will likely need specialized knowledge and who will likely require payment at normal or close to
normal rates.

[99] In this case, the defendants moved to convert the application for judicial review
to a trial on a number of bases, including the complexity of the issues raised and the fact that
they could not be resolved justly on a summary basis. They successfully argued that the case
would require the detailed examination of historical, anthropological and scientific evidence, and
the making of difficult legal arguments, and this was one of the reasons that Justice Then
converted this matter to an action.'” In fact many courts have noted the inherent complexity of

"®British Columbia (MNR of Forests) v. Okanagan Indian Band (2000) BCSC 1135; (rev’d) [2002] 1 C.N.L.R. 57
(B.C.C.A.); British Columbia (MNR of Forests) v. Westbank First Nation [1999] B.C.J 2161 (B.CS.C)).

17 Keewatin, supra, at paras.44-52
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aboriginal rights litigation which often involves complex factual records and difficult legal
questions

[100] Mr. Janes has extensive experience in aboriginal law. This is a specialized area
and in my view, a lawyer with special expertise in this area is required to properly advance the
plaintiffs’ claim. Furthermore, presumably someone like Mr. Janes, who has this kind of
expertise, will be able to prepare the case more efficiently. In my view the plaintiffs> choice of
Mr. Janes as counsel is reasonable give the nature of this action.

[101] The budgeted rates set out in Mr. Janes’ budget are approximately in line with the
partial indemnity hourly rates established by the old Costs Grid by the Subcommittee of the
Rules Committee. The hourly rate will be argued at a later date but it is not suggested by the
defendants at this stage that the rates are too high.

[102] The only issue remaining then, is the fact that Mr. Janes is from British Columbia.
There is no suggestion that the plaintiffs could not retain experience Ontario counsel, but they
have chosen Mr. Janes to represent them.

[103] As Mr. Janes points out, Ontario counsel would need to fly to Winnipeg to reach
Grassy Narrows, which is where extensive work needs to be carried out, and their travel costs
would likely not be much less than lawyers coming from Victoria. Furthermore, extra
disbursement costs will be small relative to the costs of this action.

[104] These issues are really more appropriately dealt with when terms of the order are
argued. If at that stage I am persuaded that it is inappropriate for British Columbia counsel to
represent the plaintiffs or that the rates proposed are too high, that can be dealt with when the
terms of the order for advanced costs are established. It would not be appropriate reject the
application for advance costs on this basis.

Scope of the action

[105] As already stated, I have come to the conclusion that only a determination of the
treaty interpretation/division of powers issue meets the Okanagan test. If the case proceeds with
a trial on this issue alone, then only a portion of the costs estimated by Mr. Janes will be
incurred. There was no specific evidence before me as to what the estimate for those costs would
be and in fairness to counsel, that issue was to be dealt with in the next stage, but I have
considered the fact that the threshold treaty interpretation/division of powers portion of the
plaintiffs’ case would be much less costly to litigate than the action as a whole in considering
whether or not the plaintiffs meet the first requirement of Okanagan.

[106] Counsel for the MNR referred me to the decision of the British Columbia Court of
Appeal in Little Sisters Book and Art Emporium v. Canada (Commissioner of Customs and
Revenue)'® and the criticism by the appeal court of the trial judge who concluded that the

2004 B.C.S.C. 823; (2005) D.L.R. (4™) (B.C.C.A.) 695
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applicants met the first requirement of the Okanagan test regardless of the scope of the litigation,
given her failure to consider whether a ruling on the narrow issue could be pursued by the
applicant.

[107] The trial of the treaty interpretation/division of powers issue would be expensive
and the funding required would still be significant. Based on the evidence before me I can
certainly conclude that a trial limited to the treaty interpretation/division of powers issue would
still be a trial involving the expected complexity of aboriginal rights litigation with a complex
factual record including expert evidence and novel legal questions. It is to be noted that on the
motion before me the plaintiffs, presumably because of a lack of funds, led no expert evidence.
Obviously they would wish to retain experts to respond to the experts called by the defendants.
Even with the reduced cost of a trial dealing only with the treaty interpretation/division of
powers issue, the cost of that proceeding would not be within a range I could reasonably expect
the Grassy Narrows community to fund from the Grassy Narrows trust funds. Furthermore, for
the reasons already given, I would not require financial contributions from Mr. Fobister or the
other couple of band members with some financial resources.

Conclusion on the “impecuniosity” part of the Okanagan test

[108] For these reasons, I conclude that the plaintiffs meet the “impecuniosity” part of
the Okanagan test.

[109] I should add that even if I had concluded that certain members of the Grassy
Narrows community such as Mr. Fobister, could reasonably be expected to financially contribute
to this litigation or that some portion of the income from the Grassy Narrows trust funds should
be applied to the litigation in the future, I would not have dismissed the motion on this basis. By
way of example only, in a case where the court determines that the plaintiffs and the members of
the representative group can or should be expected to contribute 25% of the costs of the
litigation, but could not afford to proceed with the litigation if an advance cost order was not
made to cover 75% of the costs, if the other requirements of Okanagan were met, in my view the
appropriate decision would be to award reduced advance costs. The plaintiffs in those
circumstances would still meet the test of impecuniosity because without the order the action
could not proceed.

[110] As Mr. Janes points out, the plaintiffs do not seek a costs order covering 100% of
their litigation costs, nor are advance cost orders generally meant to achieve this. In Okanagan,
the British Columbia Supreme Court made an advance costs order of 50% of special costs (the
British Columbia equivalent of substantial indemnity costs).
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Is the claim to be adjudicated prima facie meritorious?

The Law

[111] In Okanagan, the second requirement of the test is stated as follows:

The claim to be adjudicated is prima facie meritorious; that is, the claim is at least
of sufficient merit that it is contrary to the interests of justice for the opportunity
to pursue the case to be forfeited just because the litigant lacks financial means (at
para. 40).

[112] In an earlier passage, Justice Lebel describes this condition as follows: “The
claimant must establish a prima facie case of sufficient merit to warrant pursuit.. .Although a
litigant who requests interim costs must establish a case that is strong enough to get over the
preliminary threshold of being worthy of pursuit, the order will not be refused merely
because key issues remain live and contested between the parties (at paras. 36 and 37, emphasis
added).

[113] The consideration of whether or not the case is of sufficient merit to warrant
pursuit is consistent with comments of Lebel J. characterizing the findings of the trial judge in
that case, and in particular the view of the trial judge that “although the claim [of the Band] was
not so clearly valid that there was no need for it to be tested through the trial process, it was
certainly strong enough to warrant pursuit” (at para. 45).

[114] The standard for determining whether a claim is sufficiently meritorious to
potentially warrant an award of advance costs has been considered by a number of Ontario cases.

[115] In Townsend v. Florentis, G.D.Lane J. considered a request for interim costs in
the context of an action against solicitors for negligence in the conduct of his action for support,
access and custody. The defendants brought a cross-motion to have the plaintiff declared a
vexatious litigant. Lane J. considered the test from Okanagan, and although he concluded that the
plaintiff’s case against the defendants was not a “powerful one”, he concluded that “this type of
motion is not the forum in which to decide these issues, and the action is at a pre-discovery stage.
If the credibility issues are resolved in favour of the plaintiff, there could be some damages
awarded. It is not possible for me to say that the case is not worthy of pursuit” (at para. 55). This
language is consistent with the language of Justice Lebel in Okanagan although I note it may be
different than saying as Lebel J. did,that the case is worthy of pursuit.

[116] In Kelly v. Palazzo'"®, Horkins J. considered the issue of advance costs claimed by
the plaintiff, made during the course of a trial seeking damages for alleged racial profiling. She
referred to the British Columbia Court of Appeal decision of Little Sisters Book and Art
Emporium v. Canada (Commissioner of Customs and Revenue). In that case the court opined

” [2005] 0.J. No. 5364 at paras. 24-25 (S.C.J)
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that the requirement of a prima facie meritorious case “has a low standard of proof” and requires
only that a case attain a status “above that of being merely frivolous” (at para. 28). It seems that
Horkins J. approved of this statement, although that is not clear, as she made no further comment
about it. She went on to find that the plaintiff’s claim was not prima facie meritorious.

[117] Counsel for MNR relies on the Ontario Divisional Court decision in Broomer
(Litigation Guardian of) v. Ontario (Attorney General)®’. In that case, the applicants were
impecunious and had been represented on a pro bono basis in a Charter application. Before the
matter was heard a settlement was reached. In considering the submission on costs, Ferrier and
O’Connor JJ., speaking for the majority of the panel of the Divisional Court, found that the
applicants were successful in that they received the outcome they desired. They noted that costs
can be used as an instrument of policy and that making Charter litigation accessible to ordinary
citizens is recognized as a legitimate and important public policy objective, citing with approval
the decision of Epstein J. in Rogers v. Greater Sudbury (City) Administrator of Ontario Works?'.
The court went on to state that:

This is not to say the government should be treated as a bottomless pit of funding
for every Charter challenge thought up by inventive legal minds. The applicants
must be able to show significant merit to their cause, that is, a real possibility of
ultimate success, or, as in this case, the actuality of success (at para. 18).

[118] The court also considered the Okanagan test, which it found applicable to all
cases of public interest litigation, and without commenting further on that test, found that the
three conditions of the Okanagan had clearly been met in the case before them. Counsel for the
MNR submits that I should adopt the language of the Divisional Court, set out above, as the

“proper formulation of the second condition in the Okanagan test. I do not do so as the court did
not expressly link that statement of what applicants must show in Charter cases to the principles
set out in the second condition of the Okanagan test.

[119] Having said this, I do not believe there is much, if any distinction between
determining whether or not a case has “a real possibility of ultimate success” or considering
whether or not the case is of sufficient merit to warrant pursuit, in the way that phrase is used by
Lebel J.. In either case, the court is not determining ultimate liability. In fact counsel for the
plaintiffs characterized the test as whether or not the plaintiffs have a “real prospect of success”.

[120] I agree, however, with the submissions of counsel for the MNR, that the
restatement of this part of the Okanangan test by the British Columbia Court of Appeal in Little
Sisters is not consistent with the test as expressed by Lebel J. in Okanagan and in particular with
his comments that advance costs should only be reserved for a narrow class of cases that warrant
this extraordinary exercise of the court’s powers. It is not sufficient to find that a case is not
frivolous. There must be some consideration of the merits in order to determine that the case is of
sufficient merit to warrant pursuit. In addition to the merits of the plaintiffs’ claim, this will also

20(2003), 3 C.P.C. (6th) 194 at 200 (] 18) (Div. Ct.)
21(2001), 57 O.R. (3d) 467 (S.C.1.)
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require a consideration of the nature of the case and whether it would be contrary to the interests
of justice for the opportunity to pursue the case to be forfeited just because the plaintiffs lack
financial means. This brings into focus the third part of the test, namely whether or not the issues
raised transcend the individual interests of the particular litigant, are of public importance, and
have not been resolved in previous cases.

[121] Typically, at the time when such motions are heard, key issues will remain live
and contested between the parties. As Lebel J. stated, this is not a reason to refuse such a request
(at para. 45). Applications for advance costs are typically considered in cases where the facts are
complex and there is a need to test the claim in a trial process. Justice Then has already held that
this is the case for this claim, and as he noted, aboriginal law claims, and in particular claims
involving treaty issues can only be properly dealt with in an action.??

[122] It is important, as submitted by counsel for the plaintiffs, that the court not put the
plaintiffs in an impossible situation and require the plaintiffs to marshal all of the evidence,
particularly the expert evidence that they would hope to call at trial. Where there is
impecuniosity, the plaintiffs will naturally lack the resources to do this. The threshold enunciated
by Lebel J., for this portion of the test, recognizes that this is not the time to embark on a mini
trial involving heavy and time-consuming litigation.*

[123] In Deans v. Thachuk the Alberta Court of Appeal described this part of the
Okanagan test as requiring:

that the case be strong enough to get over the preliminary threshold of being
worth of pursuit. It does not require a close examination of the merits of the
dispute, nor the prospects of success, including the likelihood of recovery. The
action here is of sufficient merit to warrant pursuit ...(at para. 39).

[124] This is an accurate summary of this part of the Okanagan test in my view. It does
not change it.

[125] In my opinion, there is no need to attempt to restate the “merits” component of the
test for making an order for advance costs as set out in Okanagan. Any question as to what the
court meant by requiring that the claim be “prima facie meritorious” is adequately explained in
the language that follows, as set out above: “the claim is at least of sufficient merit that it is
contrary to the interests of justice for the opportunity to pursue the case to be forfeited just
because the litigant lacks financial means” and the comments of Lebel J. that a prima facie case
1s one of “sufficient merit to warrant pursuit”.

*2 Keewatin, supra at para 48

 The English Court of Appeal applies a similar approach for applications for protective costs orders, see for
example R (on the application of Corner House Research) v. Secretary of State for Trade and Industry [2005]
EWCA Civ 192 at para. 73
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The Issues

[126] A determination of whether or not the plaintiffs have a prima facie case of
sufficient merits to warrant pursuit involves a consideration of the constitutional division of
powers between the federal and provincial governments and an interpretation of Treaty 3, which
was signed in 1873.

[127] The key part of Treaty 3, for the purposes of this motion, is the following:

Her Majesty further agrees with Her said Indians that they, the said Indians, shall
have right to pursue their avocations of hunting and fishing throughout the tract
surrendered as hereinbefore described, subject to such regulations as may from
time to time be made by Her Government of Her Dominion of Canada, and
saving and excepting such tracts as may, from time to time, be required or
taken up for settlement, mining, lumbering or other purposes by Her said
Government of the Dominion of Canada, or by any of the subjects thereof duly
authorized therefore by the said Government (emphasis mine).

[128] There is no dispute among the parties that the reference to hunting includes
trapping. What is in dispute is whether or not the bolded portion of this passage of the Treaty,
which is referred to as the “taking up” provision, should be interpreted to restrict the right to
“take up” land for such purposes as lumbering, to the federal government, given the reference in
the treaty to “Her Government of the Dominion of Canada.

[129] The plaintiffs’ central argument is that the “taking up” clause reserves the right to
“take up” land for forestry to the federal government and that at least on the Keewatin Lands, as
defined below, Ontario lacks the jurisdiction to unilaterally, without the involvement of the
federal government, authorize forestry and “take up” land for that purpose. The plaintiffs argue
that to the extent that Ontario authorizes forestry activities that significantly infringe the hunting
and trapping rights guaranteed by Treaty 3, it intrudes impermissibly into federal jurisdiction.

[130] A determination of the plaintiffs’ claim will require a consideration of the
distinction created over time between the Northwest Angle and the Keewatin Lands. . Both are
within the area covered by Treaty 3. The Northwest Angle lands are located south of the English
River, while the Keewatin Lands lie north of the English River and east of Ontario’s present
boundary with Manitoba. The ownership of the Northwest Angle lands had not been settled
when Treaty 3 was signed, as both Canada and Ontario claimed them. This claim was ultimately
resolved in Ontario’s favour. The Ontario Boundaries Extension Act added the Keewatin Lands
to the province of Ontario in 1912.**

[131] The specific issues that I must consider to determine whether or not the plaintiffs
have a prima facie case of sufficient merit to warrant pursuit, were narrowed a great deal during

#8.C. 1912,2 Geo. V. ¢c.40
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the course of argument, for which I thank counsel. Certain concessions for the purpose of this
motion only, were made by both counsel for the plaintiffs and counsel for the MNR and they are

as follows:

[132]

(a)

(b)

(©)

Counsel for the plaintiffs conceded that he could only meet the “merits” test in
Okanagan with respect to that portion of the lands covered by Treaty 3, that for
the purpose of this motion were identified as the Keewatin Lands. Part of Grassy
Narrows traditional territory lies within the Northwest Angle Lands, and part of it
lies within what were called the Keewatin Lands. A large part of the Whiskey
Jack forest is in the Keewatin Lands. Most of the planned logging is to take place
in the Keewatin Lands.

Counsel for the MNR conceded that if I find that the plaintiffs have met the
“merits” test on their position that Ontario does not have the power to “take up”
the Keewatin Lands for the purpose of authorizing forestry, that Ontario’s right to
authorize forestry is limited by the parameters set out in R. v. Sparrow”
(Sparrow). Because of the complexity of the issues that arise in considering those
parameters, it is not argued, for the purpose of this motion, that there is no
meaningful interference or “prima facie infringement” with hunting and trapping
rights as a result of the forestry activities in question, within the meaning of
Sparrow. Accordingly it is not necessary for me to analyze in detail the evidence
led by all parties on the issue of the extent to which the forestry activities infringe
on the plaintiffs’ treaty rights to trap and hunt.

Counsel for the plaintiffs also conceded that if he cannot meet the “merits” test on
his position that Ontario does not have the power to “take up” the Keewatin Lands
for the purpose of authorizing forestry, that he could not meet the test in so far as
the issues of prima facie infringement/justification of that infringement/ lack of
consultation arguments are concerned, in that that the law concerning those issues
has been decided in Misikew Cree First Nation v. Canada (Minister of Canadian
Heritage)*® (Misikew) and as a result these issues would no longer qualify as a
test case.

Accordingly, as a result of the concessions made by counsel for the plaintiffs and

the MNR, for the purpose of considering whether or not the plaintiffs’ claim meet the “merits”
test in Okanagan, I have limited my deliberations to the plaintiffs’ claim as set out in paragraph
1(b) of the Amended Statement of Claim which seeks a declaration that the MNR had no
authority to approve any forest licences, forest management plans, work schedules or make or
give any other approvals or authorizations for forest operation, within the Keewatin Lands so as
to infringe, violate, impair, abrogate, or derogate from, the right to hunt and fish guaranteed to
the plaintiffs by Treaty 3.

(1990), 70 D.L.R. (4™ 385
% (2005) 259 D.L.R. (4™) 610
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[133] The central issue in dispute is whether or not Ontario has the right to “take up” the
Keewatin Lands for forestry. That involves an interpretation of the taking up provision of Treaty
3 and a consideration of the constitutional division of powers.

The Facts and relevant legislative and history

Events following the signing of Treaty 3

[134] In 1884 the Privy Council decided that Ontario owned the North-West Angle
Lands and this was enacted in 1889 in the Canada (Ontario Boundary) Act, 1989%7.

[135] Ontario’s ownership of the Northwest Angle Lands created problems for Treaty 3,
as Canada had obligations to create reserves under the treaty but lacked the title required to
create them. In 1891 the federal and provincial governments passed two statutes, which have
been referred to as reciprocal legislation, which resolved the issue of the selection of the

2
reserves. 8

[136] In 1912, Ontario’s boundaries were extended to include the Keewatin Lands
through the Ontario Boundaries Extension Act. Once this was done, all Treaty 3 lands were
under Ontario’s jurisdiction, except for a small segment that fell within Manitoba.

Forestry activities in the Treaty 3 territory

[137] Ontario began to authorize forestry in the Treaty 3 territory in 1923. Since that
time, there has been extensive logging, including logging in the Grassy Narrows traditional
territory. The Ontario government manages forestry activity on Crown lands, including the
Whiskey Jack Forest, pursuant to the Crown Forest Sustainability Act, 1994

[138] In recent years, forestry activity in the Whiskey Jack Forest has been governed by
Forest Management Plans (“FMP”). These are 20 year logging plans that are required under s.
8(2) of the Crown Forestry Sustainability Act and prepared according to the Forest Management
Planning Manual, as well as numerous other policies and guidelines that are renewed every five
years. The current plan is the 2004-2024 FMP and authorizes logging on the Grassy Narrows
Traditional Territory, including logging on the trap lines held by Grassy Narrows’ members.

[139] The logging carried out under the FMP is clear-cutting. Clear-cutting is
accompanied by road building, the establishment of culverts, the removal of beaver dams to

752 and 53 Vict., Chap. 28

28 An Act for the settlement of certain questions between the Governments of Canada and Ontario respecting Indian
Lands, S.C. 1891, 54-55 Victoria, c. 5 and An Act for the settlement of questions between the Governments of
Canada and Ontario respecting Indian Lands, S.0. 1891, 54 Victoria, c.3

#3.0.19%4 ¢. 25
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prevent road flooding, brush burning, the establishment of work camps, tree planting, herbicide
spraying, and other related activities on the land.

[140] There was a great deal of evidence filed on this motion as to the impact of past
-and proposed logging on the trap lines of the Grassy Narrows people. The respondents say that
only 0.7% of the forest is harvested annually, but the plaintiffs argue that, given the size of the
forest, the issue is where that logging is taking place. The impact of that logging is also subject to
fierce debate. In addition to impact on the trap lines themselves, the plaintiffs argue that the
effects of clear-cutting extend to other areas of the forest. Given the concessions made by
counsel, it is not necessary for me to consider this evidence except to say that the parties are far
apart on these issues.

Analysis

Division of powers argument

[141] It is the plaintiffs’ position that if Ontario does not have the power to “take up”
the Keewatin Lands pursuant to the terms of Treaty 3, that it cannot unilaterally authorize
forestry because of the constitutional division of powers between the federal and provincial
governments, which imposes a substantive limit upon a province’s authority to interfere with
aboriginal treaty rights.

[142] I do not need to deal with this submission because for the purpose of this motion
the MNR conceded that if Ontario does not have the power to “take up” the Keewatin Lands for
the purpose of authorizing forestry, that Ontario’s right to authorize forestry is limited by the
parameters set out in Sparrow. The MNR’s position is that Ontario has been issuing permits for
logging in the Treaty 3 lands, relying on the Crown’s treaty right to take up the lands. T will
however summarize the legislative and common law background briefly as it assists in
understanding the significance of the issues in dispute.

[143] The Constitution provides two important substantive protections for aboriginal
people. First, section 91(24) of the Constitution Act, 1867°° assigns exclusive jurisdiction over
aboriginal matters (including the protection of their treaty and other rights) to the federal
government. According to Professor Peter Hogg, the main reason for section 91(24) of the
Constitution Act, 1867 seems to have been the idea that the federal government would be more
likely to protect aboriginal people against the interest of local majorities.*!

* formerly the British North America Act, 1867, (U.K.), 30 & 31 Victoria, c. 3
*' P. Hogg, Constitutional Law of Canada (Looseleaf 4" Ed) (Toronto: Carswell, 1997) at p. 27-2
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[144] Second, section 35 of the Constitution Act, 1982 protects aboriginal and treaty
rights from both levels of government by imposing substantive constraints on the ability of either
level of government to interfere with these rights.”

[145] The common law and s. 35 of the Constitution Act, 1982 also provide procedural
protection, as they require the government to engage in meaningful consultation with aboriginal
people before making decisions that have the potential to impact their aboriginal or treaty rights.

[146] In the Ontario forestry regime context, all of these protections are reinforced by
the statutory protections contained in s. 6 of the Crown Forest Sustainability Act, 1994 which
states:

This Act does not abrogate, derogate from or add to any aboriginal or treaty right
that is recognized and affirmed by section 35 of the Constitution Act, 1982.

[147] In Sparrow, the Supreme Court of Canada held that section 35(1) of the
Constitution Act, 1982 “affords aboriginal peoples constitutional protection against provincial
legislative power” (at p. 406).

[148] This is reinforced by section 88 of the Indian Act’®, which provides that “[s]ubject
to the terms of any treaty and any other Act of Parliament” general provincial laws that are not
inconsistent with that Act, are applicable to Indians as defined in the Indian Act.

[149] It is the position of the plaintiffs that the provinces are excluded from regulating
aboriginal affairs or adversely affecting aboriginal treaty rights unless expressly empowered to
do so by federal statute or a treaty instrument. For example with respect to treaty rights, the
Supreme Court of Canada in R. v. White and Bob* held that British Columbia could not prohibit
hunting by aboriginal people that was occurring pursuant to the Douglas Treaties.

[150] In Sparrow, the Supreme Court of Canada held that even where a government has
the jurisdiction to interfere with aboriginal or treaty rights, it can only do so if it can justify this
interference on a strict test. The justification test requires demonstrating that the Crown had a
pressing legislative objective, that it gave priority to the aboriginal right, and that it consulted
and generally acted honourably towards the aboriginal group.

[151] The Supreme Court of Canada in recent decisions culminating with Mikisew held
that a taking up clause, such as the clause in Treaty 3, expands the range of activities that the
Crown can authorize without having to meet the Sparrow justification test. The court rejected the
proposition that any interference with the right to hunt is a prima facie infringement, which must
be justified under the Sparrow test in the case of exercising a taking up provision. In those
circumstances, interference with treaty harvesting rights is only an infringement requiring

* Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K.) 1982, c. 11
¥ R.S.C. 1985, ¢c. I-5
*(1964), 50 D.L.R. (2d) 613 (B.C.C.A.) (per Davey J.A.); aff°d (1965), 52 D.L.R. (2d) 281 (S.C.C.)
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justification, where no meaningful right remains, assessed in relation to the traditional harvesting
areas of a particular signatory community.

[152] There were some submissions as to what rights Ontario will have if any, to
authorize logging, if it does not have the right to “take up” the land for forestry pursuant to the
terms of Treaty 3. Counsel for the MNR set out in his factum that the plaintiffs’ argument creates
a constitutional vacuum where no one can authorize logging on Treaty 3 lands. Plaintiffs’
counsel responded that that is not the case and that if the court ultimately accepts their position,
Ontario has two options: one to ask the federal government to exercise its power under the
“taking up” clause for the benefit of Ontario or Ontario can negotiate with Grassy Narrows to
permit logging to continue on terms acceptable to all parties. He referred by example to the
Nisga’a Final Agreement and the Nisga’a Final Agreement Act®, which resulted from a
negotiated settlement following the commencement of litigation.

[153] It is not necessary for me to consider what Ontario’s position will be if the
plaintiffs succeed in their treaty interpretation argument. For the purpose of this motion, it is
sufficient to observe that there is no doubt that the issue of whether or not Ontario has the
authority to “take up” the Keewatin Lands pursuant to Treaty 3 is an important issue with
significant consequences for the parties. The threshold that the plaintiffs must establish for
infringement of their hunting and trapping rights is much lower if Ontario cannot rely upon the
taking up clause, and if that threshold is established, on the plaintiffs’ argument, Ontario will
need coordinated action or legislation by the federal government in order to authorize this type of

logging.

The decision of Mr. Justice Then

[154] The defendants have already successfully argued that this matter is of such
complexity that it cannot be disposed of on a summary basis and instead requires a trial. The
plaintiffs submit that this position weighs heavily in favour of a finding that there is a prima facie
meritorious case. They argue that if their case was devoid of merit or very weak, the defendants
presumably would have favoured a summary disposition via a judicial review or would have
moved to strike the claim as disclosing no triable issue. In fact they argue that it is inconsistent to
say that the case is so difficult that it requires a trial and cannot be decided summarily but so
easy that I can determine that it is not a prima facie case.

[155] Although I find that the position taken by the defendants before Then J. as to the
public importance of this litigation to be relevant to the third condition of the Okanagan test, I do
not accept the plaintiffs’ position that I should consider the fact that the defendants have not
sought to dispose of the claim in a summary fashion and draw an inference that the plaintiffs
have a prima facie meritorious claim. There is no motion before me to strike the claim as
disclosing no reasonable cause of action and the test on such a motion is quite different than the
test as expressed by Lebel J. I therefore reject this submission.

333.C. 2000, ¢.7
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[156] The plaintiffs also submitted that Mr. Justice Then acknowledged the meritorious
nature of this case. I disagree. He considered the matter in the context of a procedural motion and
the issue he decided was whether or not, given the nature of the plaintiffs’ claims, the matter
should proceed by way of application for judicial review or by way of action.

[157] Furthermore, the issue of whether Ontario has the authority to take up the land for
forestry was not seriously argued or developed in the limited evidence before Then J., except to
explain the nature of the case in relation to whether it should proceed by way of application or
action. This issue is of material importance on this motion and is the subject of considerable
evidence that was not before Justice Then.

[158] For these reasons, I have not considered the decision of Then J. in determining
whether or not the plaintiffs meet the “merits” requirement of the Okanagan test.

The plaintiffs’ interpretation of the “taking up” provision in Treaty 3

[159] The wording of the clause in Treaty 3 that contains the “taking up” provision is as
follows:

Her Majesty further agrees with Her said Indians that they, the said Indians, shall
have right to pursue their avocations of hunting and fishing throughout the tract
surrendered as hereinbefore described, ...saving and excepting such tracts as may,
from time to time, be required or taken up for settlement, mining, lumbering or
other purposes by Her said Government of the Dominion of Canada...

[160] The plaintiffs rely upon the clause in issue as it is worded and argue that, on its
plain meaning, it is the federal government that has the power to take up the lands governed by
the treaty, for the purpose of forestry. Specifically Mr. Janes argues that the reference to the
“Dominion of Canada” is a reference to the federal government, the party that negotiated the
treaty.

[161] If a trial court were to find that there is some ambiguity in the meaning of
“Dominion Government”, the plaintiffs will be able to rely on the general rule that doubtful or
ambiguous phrases in treaties are to be interpreted against the drafters of the treaty and in favour
of the aboriginal people or at least not be 1nterpreted to the prejudice of the aboriginal people if
another construction is reasonably possible®®. Thus, in this case, if there is any ambiguity in the
meaning of “Dominion Government”, the plaintiffs can argue that the term should be interpreted
narrowly to mean only the federal government in that aboriginal people could generally assume

3 R. v. Nowegijick, (1983) 144 D.L.R. (3d) 193 (S.C.C.) at p. 198; aff’d in numerous cases, including R. v.
Marshall, (1999), 177 D.L.R. (4th) 513 (S.C.C.) atpara. 51 (per McLachlin J. (as she then was))

2006 CanlLl 35625 (ON SC)



-32.

that term refers to the federal government which has the constitutional duty to protect their rights
and privileges.

[162] The meaning of the “taking up” clause has not been explicitly considered in any
previous case. Counsel for the plaintiffs however relies on other cases where the courts have
interpreted similar terms. For example in R. v. Horseman,”’ the phrase the “Government of the
Country” in Treaty 8 was specifically interpreted in an obiter comment to mean the “Government
of Canada”. There are other cases interpreting the regulatory limitations contained in the
hunting/trapping rights clauses of various treaties suggesting that the meaning of “Government
of the Country” or “Government of the Dominion™ is restricted to the federal government and its
laws.*® In fact, as set out below, it seems clear that at least at the time the treaty was signed, that
the reference to the “Dominion Government” was a reference to the federal government.

The defendants’ interpretation of the “taking up” provision

[163] Counsel for the MNR submits that on its face, Treaty 3 was an agreement entered
into between the Queen and the Ojibway First Nations and that in interpreting the “taking up”
provision of Treaty 3 a number of principles will be applied that will lead to the conclusion that
Ontario can exercise the taking up power, namely:

(a) Treaties with significant constitutional implications must be interpreted in light of
the constitution; and

(b) Specific terms in a treaty will not be given a meaning that diverges from the
constitutional framework.

[164] On the application of these principles to this case, counsel for the MNR relies on
the unitary concept of the Crown; the treaty was between the First Nations and the Crown, not
with one level of government or the other and submits that the references to the Dominion
Government were references to which level of government as agent could exercise the rights of
the Crown. At the time Treaty 3 was negotiated, the position of the federal government was that
the lands being addressed were entirely outside of Ontario, which were held and administered by
the federal Crown. In that context, the Treaty 3 references to the Dominion government can and
should be seen as references to the emanation of the Crown they believed to be relevant. The
federal government’s understanding that it was the relevant emanation of the Crown was
subsequently proven to be incorrect for much of the Treaty 3 lands. It is submitted that
accordingly the relevant emanation of the Crown for the lands in question is Her Majesty the
Queen in right of Ontario, and the treaty has and should be read in that manner.

[165] It is also submitted that the plaintiffs’ interpretation of the treaty is contrary to
Ontario’s authority under s. 109 of the Constitution Act, 1867 to administer surrendered Crown

7[1990] 1 S.C.R. 901 at p. 935 (per Cory J.)
%See for example R. v. Batisse, (1978) 19, O.R. (2d) 145 (Ont. Dist. Ct.) at p. 153 cited by the Supreme Court of
Canada in R. v. White and Bob, supra
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lands situated in Ontario, including the licensing of lumbering on such lands. This is dealt with
below in connection with the St. Catherine’s Milling case.

[166] In addition to s.109, the defendants also rely on s. 92.5 of the Constitution Act,
1867 which confers on the original provinces the power to make laws in relation to “the
[m]anagement and sale of the Public lands belonging to the Province and of the Timber and
Wood thereon”. With the Privy Council having authoritatively resolved that surrendered Treaty
3 lands were provincial public lands, it is submitted that s. 92.5 confirms provincial legislative
authority over the timber and wood on those lands.

[167] The defendants also argue that the way in which the Crown would “take up” the
land for forestry would be to issue logging permits and since the federal government cannot do
so, the provincial government must be able to exercise the “taking up” rights as the beneficial
owner of the lands. Counsel for Abitibi argued that the taking up right must run with the land and
the Crown administering it. None of the parties to the treaty intended that there would be two
levels of government involved in taking up lands, or that there might be a bifurcation of the
ability to take up lands from the ability to license activities on such lands. The treaty did not
contemplate the two-step process that would be required if the plaintiffs’ submissions were
correct. If Ontario does not have the right to take up the lands for these purposes, they argue,
there is nothing left for the province to do.

[168] In response to the arguments of the defendants, that the need for concurrent
federal authorization is incongruous with the fact that Ontario beneficially owns the land, the
plaintiffs argue that the constitutional division of powers will sometime require coordinated
action on the part of the Crowns and that even when the province has clear title to the land it can
still be burdened by valid federal legislation. He refers by way of example to the federal
government’s jurisdiction over fisheries and the fact that in the case of forestry, margins must be
left around rivers so that the forestry activities do not interfere with fish habitat. He argues that
by analogy the situation here is the same. If logging by Abitibi will interfere in a meaningful way
(i.e. engage the test in Sparrow) with the rights of Grassy Narrows members to hunt, then Abitibj
needs approval from the federal government.

The extrinsic evidence

[169] An interpretation of Treaty 3 at trial will no doubt involve a consideration of
extrinsic evidence in addition to a consideration of the language of the treaty itself and how it
should be interpreted. There was no dispute amongst counsel that the court could consider this
evidence%n interpreting the treaty and that seems clear from the judgment of Binnie J. in R. v.
Marshall

% supra at pp- 523-526
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[170] The plaintiffs argue that the extrinsic evidence supports their interpretation of the
taking up provision and that the Ojibway were consciously negotiating with the Ottawa
government. Counsel for the defendants disagree.

[171] The plaintiffs rely on extrinsic evidence concerning the negotiations, which they
allege support their interpretation of the treaty. The plaintiffs argue that the Ojibway were very
concerned to establish who they were dealing with and and that they understood that while the
treaty would be with “the Queen”, a real person residing across the Great Waters, they were in
fact dealing with a centralized government situated in Ottawa, i.e. the Government of the
Dominion. On several occasions the Commissioners explained that they did not act alone but
took their instructions from the Queen, who in turn was guided by her Council [that governs a
great Dominion]. Furthermore at several points in the negotiations there was specific mention of
the “Government in Ottawa”and “Parliament in Ottawa” and its role in honouring and enforcing
any treaty concluded. In particular they argue that their interpretation of the treaty is consistent
with the evidence of Dr. Chartrand, who gave evidence on behalf of the MNR, that the aboriginal
signatories to Treaty 3 conceived of themselves as dealing with an organized government
situated in Ottawa and had no reason to even conceptualize of themselves as dealing with
Ontario.

[172] Counsel for the MNR argues however, that the uncontradicted evidence of Dr.
Chartrand contradicts the plaintiffs’ position. He submits that the Ojibway who negotiated Treaty
3 did not have any detailed knowledge of a Canadian constitutional distinction between federal
and provincial authorities, and any such distinction was not, to them, a meaningful aspect of the
treaty. The defendants rely on his evidence from his affidavit and his statement:

that “[i]t is implausible that the Ojibway who negotiated Treaty 3 held any
detailed knowledge of a Canadian constitutional distinction between Dominion
and Provincial authorities, or that any such distinction was to them a meaningful
aspect of the Treaty”. In their eyes, and in the eyes of the Commissioners, the
Treaty was with the Queen.*.

[173] Dr. Chartrand was examined and in re-examination stated in part, as follows:

1201. Q. In taking you through the extracts from

10 the Manitoban, Mr. Janes put to you a number of specific

11 sentences where references were made to "council for the

12 Dominion of Canada" or "council in Ottawa." Is it your

13 opinion based on your research that the Ojibway would have
14 understood a distinction or as between a council, a

15 government in Ottawa, as opposed to a provincial

16 government?

17 A. In a strict sense, that's impossible to

* Affidavit of Jean-Philippe Chartrand sworn July 28, 2005, pp. 11-13 at § 27-30 (MNR’s Motion Record, Vol. 1,
Tab 6)

2006 CanlLil 35625 (ON SC)



-35-

18 answer given the lack of any reference to a provincial

19 government by either the Ojibway or the treaty
20 representatives. It's a non-entity. So that the answer
21 is a qualified no qualified by the fact that the absence
22 of any reference to Ontario precludes indicating whether a
23 distinction was even possible at the time. But...
24 1202. Q. Allright. Does it remain your view
25 that in the conception of the aboriginals negotiating for
00301
and ultimately signing Treaty 3 they were dealing with the
Crown -- I believe that's how you expressed it in your
affidavit -- that the Queen as a person and has what's
gone on or has anything you've seen in the last day
altered that view?

A. No. And I would base that answer on
the preponderance of references to the Queen and to the
treaty being made between the Queen and the Ojibway that
are found in records detailing verbatim or near-verbatim
statements by the participants as well as in, for example,
the 1969 list of demands.
MR. JANES: 1869.

13 THE DEPONENT: 1869. Itend to do that

14 from time to time. The title of that document, I'm sure I

15 don't have it perfectly exact, but it's something like,

16 "List of Demands for Agreeing to a Treaty with the Queen's
17 Commissioners.” I may not have it perfectly correct but

18 the reference to the "Queen's commissioners" I can

19 positively recall.
20 I do not dispute any contention, in fact,
21 there is very good evidence in the documentary record to
22 the effect that the Ojibway understood that they were
23 dealing with individuals who belonged to a central

24 government that was established at a place called Ottawa.
25 On the other hand, again, the totality of
00302

1 explanations given to the Ojibway indicate that that

2 government had at its ultimate head and source of

3 authority the Queen.

o= o 000 ~J L AW —

[174] This evidence clearly qualifies the evidence in Dr. Chartrand’s affidavit.
Obviously if Ontario was not privy to the negotiations, nor referred to in the negotiations, it is
too simplistic to say that the Ojibway who negotiated Treaty 3 did not have any detailed
knowledge of a Canadian constitutional distinction between Dominion and Provincial
authorities. As Dr. Chartrand acknowledges however, that does not mean that the Ojibway did
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not appreciate the distinction between the Queen and that there was a central government
referred to in the treaty as the Dominion of Canada.

[175] In my view, considering the totality of the evidence of Dr. Chartrand, there is
certainly support for the plaintiffs’ position that the phrase “Dominion Government” at the time
was the federal government and that that is how the parties to the Treaty understood it.

The St. Catherine’s Milling case

[176] Counsel for the MNR takes the position that the plaintiffs’ case will fail in that
this issue has already been decided against the plaintiffs, in the Privy Council decision of St.
Catherine’s Milling and Lumber Co. v. Ontario (A.G.)*'. He argues that St. Catherine’s Milling
held that the surrender of the land was to the Queen and even if it was meant to be the Dominion
Government this decision determined that the federal government could not take up the lands and
that by “necessary implication” Ontario can in its emanation of the Crown that can do so. He
argues that this is not offensive to the Indian signatories because they would have had no
expectation that there would be two levels of government involved, one having a veto and that
the Ojibway who negotiated the treaty did not appreciate the constitutional distinction.

[177] In St. Catherine’s Milling, the federal government had issued a logging licence to
St. Catherine’s Milling. The Ontario government sought an injunction against St. Catherine’s
Milling on the basis that the province owned the trees. The federal government was allowed to
intervene. The court declared the permit issued by the federal government for logging invalid.

[178] In my view an accurate summary of what the St. Catherine’s case stands for can
be found in a statement by the Privy Council in Ontario Mining Company v. Seybold**:

It was decided by this Board in the St. Catherine’s Milling Co.’s Case that prior to
that surrender [referring to the North-West Angle Lands] the province of Ontario
had a proprietary interest in the land, under the provisions of s. 109 of the British
North America Act, 1867, subject to the burden of the Indian usufructuary title,
and upon the extinguishment of that title by the surrender the province acquired
the full beneficial interest in the land subject only to such qualified privilege of
hunting and fishing as was reserved to the Indians in the treaty.

[179] The issue in the St. Catherines Milling case was which level of government had
the beneficial interest in the land and the timber on the North West Angle Lands. Although the
court concluded that section 109 of the British North America Act gave the entire beneficial
interest of the Crown in the lands in question to Ontario, the court expressly declined to consider
other questions such as “the right to determine to what extent, and at what periods, the disputed
territory, over which the Indians still exercise their avocations of hunting and fishing is to be

*1 (1888), 14 App.Cas. 46.
“11903] A.C. 73
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taken up for settlement or other purposes, but none of these questions are raised for decision in
the present suit.”

[180] In my view this statement by the court disposes of the argument advanced by
counsel for the MNR that the issues in the case before me have already been decided. The court
did not consider the issue of whether the federal government or the provincial government has
the power to take up the land. Furthermore, the First Nations peoples were not before the court.

[181] The defendants are really suggesting that because this decision confirmed that
Ontario, not the federal government, owns the beneficial interest in the land including the trees
and that the federal government cannot authorize logging, that it must follow that the federal
government does not have the power to take up the lands for forestry and Ontario must have that
right.

[182] The defendants rely on Ontario v. Canada®, which concerned a Dominion claim
for compensation from Ontario for the surrender of Treaty 3 lands. Idington J. stated for the
majority:

It is alleged Ontario entered into possession and therefore must pay.

It always had been in possession. Its civil laws and administration of justice
reigned over it all. The administration of criminal justice so far as needed
devolved upon that province. Its inhabitants hunted and fished there as well as
the Indians, and when the cloud [of Indian title] was removed the duty
devolved, as of course, on its government to facilitate the land's development.
It is alleged the land had turned out rich in minerals and timber. Is the obligation
one turning upon the nature of the soil? or would it not exist if timber and gold
had not been found there, but only a vast barren waste?

Nor did the province come to the court seeking aid as against the Dominion or
any one else to recover possession of the lands in question. The province did
nothing but discharge those duties of government of which settling, selling,
leasing or improving lands are in new countries such expensive, but common,
incidents. It is not the case of an individual who could refrain from acting or
accepting. The duty which arose, the only duty the province owed the Dominion,
was to do all these things when given a chance. (emphasis added)

[183] As Mr. Janes submits however, the taking up power is a power in the treaty to
limit treaty rights of the First Nations people, not a power to grant property, or issue licenses for
logging. He submits that although the Privy Council held that Ontario owned the land in the
province pursuant to s. 109 of the Constitution Act, 1867 and that as a result Ontario has the
exclusive power to deal with the ownership and disposition of the lands in the province,
including the trees on the lands, to the extent that Ontario proposes to interfere with the burden

#(1909),42 S.CR. 1(S.C.C)
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on its title imposed by the combined operation of the Treaty 3 hunting and trapping rights and s.
91(24) of the Constitution Act, 1867, Ontario requires coordinated action or legislation on the
part of the federal government. As the courts noted both in St. Catherine’s Milling and Ontario
Mining Company v. Seybold, Ontario’s title to those lands continued to be burdened by the
Treaty 3 hunting, fishing and trapping rights

[184] The court in St. Catherine’s Milling described the position of the Dominion and
Ontario with respect to the lands in question, as each “maintaining that the legal effect of
extinguishing the Indian title has been to transmit to itself the entire beneficial interest of the
lands, as now vested in the Crown, freed from incumbrance of any kind, save the qualified
privilege of hunting and fishing mentioned in the treaty.” Although the court went on to state that
the case related exclusively to the right of the federal government to dispose of the timber in
question it necessarily involved the determination of the “larger question between that
government and the province of Ontario with respect to the legal consequences of the treaty of
1873 [Treaty 3]”(at pages 52-53). This statement however was made in order to explain why the
federal government intervened. It is clear from the decision itself that the court did not embark
on an analysis of all of the legal consequences of Treaty 3. '

[185] I note however that the court was clearly of the view that the references in Treaty
3 to the Dominion Government were to the federal government; although the court did not
consider which level of government would exercise the taking up clause given that beneficial
ownership of the land was with Ontario. This aspect of the decision supports the plaintiffs’ plain
wording interpretation of the treaty.

[186] Counsel for the MNR relies on the observations by the court that expressions
referring to public land belonging to the Dominion or the province merely mean the right to its
beneficial use and subject to the control of its legislature but that in accordance with the theory
of the unity of the Crown, the land itself was vested in the “Crown” (see page 56). This however
is not dispositive of the issue before me as it is not suggested that Ontario does not have the
beneficial ownership of the lands or the ability to administer those lands..

[187] In the St. Catherine’s decision the court rejected the Dominion’s argument that
the surrender of the land in the North West Angle by the Indians pursuant to the terms of Treaty
3 “to the Government of the Dominion of Canada” was in effect a conveyance of the whole
rights of the Indians to the Dominion. The Indian habitants were not owners of the land in fee
simple but rather Indian title was a burden on the land that had vested in the Crown. The court
found that section 109 of the British North America Act gave to Ontario the entire beneficial
interest of the Crown in the lands within its boundaries.

[188] The court rejected the argument advanced by the federal government that section
91(24) of the Act, which conferred upon the Parliament of Canada exclusive jurisdiction to make
laws for “Indians, and lands reserved for the Indians” gave the Dominion any patrimonial
interest the Crown might have had in the reserved lands and concluded that the power of
legislating for Indians, and for lands which are reserved to their use, that has been entrusted to
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the Parliament of the Dominion is not in the least degree inconsistent with the right of the
Provinces to a beneficial interest in these lands, available to them as a source of revenue
“whenever the estate of the Crown is disencumbered of the Indian title.” Again this speaks to the
province’s beneficial interest in the lands as a result of their surrender and does not deal with the
taking up provision in Treaty 3.

[189] . In my view there is a great deal of merit to the position of the plaintiffs that
while St. Catherine’s Milling held that the federal government had no jurisdiction to deal with
the ownership of timber in the Northwest Angle (and therefore could not grant logging licences
for that area), that case does not stand for the proposition that Ontario has the right to interfere
with the Treaty 3 Hunting and Trapping Rights. The extent of Ontario’s power in that regard,
and in particular, its ability to rely on the “taking up” clause, remains to be decided.

[190] This interpretation of St. Catherine’s Milling is reinforced by the statement on the
last page of the decision that “the fact, that it [referring to the federal government] still possesses
exclusive power to regulate the Indians’ privilege of hunting and fishing, cannot confer upon the
Dominion power to dispose, by issuing permits .. of that beneficial interest in the timber which
has now passed to Ontario” This language appears to be a reference to the provision in Treaty 3
that states that it is the Government of the Dominion of Canada that has the power to “regulate”
the Indians “avocations of hunting and fishing throughout the tract surrendered” . There is a
reasonable argument that by analogy the same applies to the balance of that part of Treaty 3
which uses similar language and that the “taking up” of the land must also be done by the
Government of the Dominion of Canada, namely the federal government.

[191] - The interpretation of the St. Catherine’s Milling case is important because if the
position of the defendants is correct, it determines the plaintiffs’ interpretation argument and the
plaintiffs would not be able to meet the second and third Okanagan requirements. For the reasons
set out herein, I do not accept those submissions however. There is significant merit to the
position taken by the plaintiffs that this decision does not determine the issue of which level of
government can exercise the taking up power. Furthermore I do not accept the proposition that
the findings in St. Catherine’s Milling by “necessary implication” support the position of the
defendants that Ontario and not the federal government can exercise the taking up power.

The impact of the reciprocal legislation

[192] In 1891, two statutes, which have been referred to as reciprocal legislation, were
passed, one by the federal government and the other by the Ontario provincial government.**
There is no dispute between counsel that the effect of section 1 of the provincial statute was that
the province of Ontario could exercise the “taking up” power under Treaty 3 with respect to the
North West Angle Lands. The ability of the federal government to pass such legislation is not
challenged in this case.

* An Act for the settlement of certain questions between the Governments of Canada and Ontario respecting Indian
Lands, S.C. 1891, 54-55 Victoria, ¢. 5 and An Act for the settlement of questions between the Governments of
Canada and Ontario respecting Indian Lands, S.0. 1891, 54 Victoria, c.3
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[193] Section 1 is worded in part as follows:

With respect to the tracts to be from time to time taken up for settlement, mining,
lumbering or other purposes and to the regulations required in that behalf as in the
said Treaty mentioned, it is hereby conceded and declared that, as the Crown
lands in the surrendered treaty have been decided to belong to the Province of
Ontario, or to Her Majesty in right of the said Province, the rights of hunting and
fishing by the Indians throughout the tract surrendered, not including the Reserves
to be made thereunder, do not continue with reference to any tracts which have
been, or from time to time may be required or taken up for settlement, mining,
lumbering or other purposes by the Government of Ontario. ...

[194] As set out above, it is conceded by the plaintiffs for the purpose of this motion,
that the plaintiffs could not meet the third part of the Okanagan test with respect to the North-
West Angle Lands because as a result of this legislation Ontario has the right to “take up” the
land for forestry and whether or not the plaintiffs can succeed in their claim will be determined
by an application of Misikew.

[195] This legislation does have an impact on how a court might interpret the “taking
up” power with respect to the Keewatin Lands. Without considering what evidence there may be
surrounding the negotiations between the province and the federal government that led to this
legislation, which was not before me, there were two competing submissions as to how the
language of section 1 impacts on the plaintiffs’ treaty interpretation argument. On the one hand,
counsel for the plaintiffs argues that this section establishes that it was the federal government
that could exercise the taking up power under Treaty 3 and that that power was in effect
delegated to the province by virtue of this section.

[196] The defendants argue however that the language “conceded and declared” is
consistent with their position that it was always understood, once the issue of title was settled,
that Ontario could exercise the taking up power and that this was therefore characterized as a
concession in the legislation. They refer to the title of the statute: “Act for the settlement of
certain questions between the Government of Canada and Ontario respecting Indian Lands”.

[197] I'am not able to accept, solely on the wording of the statute, that the reference to
“conceded and declared” on the defendants’ interpretation could be treated as an admission by
the federal government that applies into the future that it does not have any rights to exercise the
taking up clause in the Keewatin Lands. I should also say that I do not consider the reference in
the decision of Then J. to the reciprocal legislation “delegating” the taking up power to the
province as a specific conclusion that he came to. He was clearly not considering the merits of
the issues that have been argued before me.

[198] Unless a court could conclude that there was an admission by the federal
government, which in my view is not a conclusion that can be made from the statute alone, what
is significant is that there is no comparable legislation for the Keewatin Lands, where there is an
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express reference to the province being able to take up the lands for lumbering and other
purposes.

The aftermath of St. Catherine’s Milling

[199] In the aftermath of St. Catherine’s Milling, the province of Ontario resisted efforts
by the Dominion of Canada to seck an indemmity for costs incurred in negotiating and
administrating Treaty 3. Litigation ensued. In the province’s factum filed in that matter, the
province argued that Treaty 3 was a contractual arrangement between Canada and the Ojibway
and that the treaty was made without the privity or any mandate from the province. It was also
submitted that the treaty was entered into by the Dominion for broad national purposes, not the
interest of the province and any benefits the province received flowed not from Treaty 3 but from
its ownership of land. Again this reinforces the plaintiffs’ argument that at the time of the
signing of the treaty the reference to the “Dominion Government” was a reference to the federal
government.

[200] The Privy Council accepted these arguments and held that in making the treaty
the Dominion government acted upon the rights conferred by the Constitution and was motivated
in the interests of the Dominion as a whole, not any special benefit to Ontario, that the Dominion
government did not act as agent for the province and they neither thought they required not
purported to act upon any authority from the provincial government. Accordingly they ruled that
Ontario was not responsible for bearing the financial costs of the Treaty.*

[201] Counsel for the plaintiffs argues that given Ontario argued that it was not privy to
the treaty negotiations and did not have any obligations pursuant to the treaty; it cannot receive
the benefit from the “taking up” provision. The aboriginal hunting rights protected by the treaty
are part (112 the consideration flowing to the aboriginal people in exchange for their surrender of
the land.

[202] Again the decision is not on point. I do not need to consider the plaintiffs’
argument that the province of Ontario should not be able to take a position now, that is contrary
to the position taken in that action, but I do find that the conclusions reached in this case are
consistent with the plaintiffs argument that the reference in Treaty 3 to “Her Dominion
Government” supports the plaintiffs argument that that is a reference to the federal government.

[203] Counsel for the MNR argues however that following St. Catherine’s Milling, the
federal government accepted that the Keewatin Lands were vested in the Crown and would be
administered by the Crown on the advice of the provincial government and that Ontario would
enjoy the full benefit of surrendered public lands. Modern development and use of public, non-
reserve lands throughout this area, including the development of transportation, power
generation and transmission infrastructure, forestry operation and mining, and private settlement
of the lands has taken place since the settlement of these issues. This raises issues of estoppel and

® A.G.(Ont)v. AG. (Can.), supra at pp. 644- 645 Privy Council)
% See for example, Province of Ontario v. Dominion of Canada, [1908] S.C.R. 1(5.C.C) at page 24

2006 CanLli 35625 (ON 8C)



-42 -

how that might impact on the rights of the First Nations people, which were not argued before
me.

The impact of the Ontario Boundaries Extension Act.

[204] Section 2(a) of the Ontario Boundaries Extension Act states: “...the province of
Ontario will recognize the rights of the Indian inhabitants in the territory above described to the
same extent, and will obtain surrenders of such rlghts in the same manner, as the Government of
Canada has heretofore recognized such rights. ..

[205] Counsel for the plaintiffs submits that the reference to “surrender” in section 2(a)
of the Act is not a reference to a “taking up” power, which can be exercised un11atera11y, but
rather a reference to a voluntary transaction whereby rights are given up and a treaty is executed.
He relies on an extract from a dissenting judgment from the Supreme Court of Canada referred
to with approval by the court in a much later case, Marshall v. The Queen®’.

[206] Section 2(c) of the Act provides that “the trusteeship of the Indians in the said
territory and the management of any lands now or hereafter reserved for their use, shall remain in
the Government of Canada subject to the control of Parliament.”

[207] The plaintiffs argue that this section, confirming that the federal government
remains the trustee, is also consistent with their position that unless expressly conferred in the
Act, the performance of the treaty obligations, which the courts have considered involve a trust
assumed by the Crown means that the terms and conditions expressed in Treaty 3 must continue
to be fulfilled by the federal government.

[208] Counsel for the MNR argues however that during the course of events which lead
to the extension of Ontario’s boundaries in 1912 the question of jurisdiction over lands and
resources was directly considered by federal and provincial officials who were aware of and
accepted the principle that Ontario enjoyed the benefits of title to surrendered public lands within
its boundaries including control over natural resources such as timber. Debates in the House of
Commons and statements by then Prime Minister, Robert Borden are relied upon and it is
submitted this is the actual basis on which the extension of Ontario’s boundaries has unfolded in
practice since 1912.

[209] I am of the view that the submissions by both counsel for the plaintiffs and the
MNR have merit although I can not conclude, nor is it argued, that I should interpret the Ontario
Boundaries Extension Act as delegating the taking up power for the Keewatin Lands to Ontario.
Whether it can be argued that that was not stated expressly because it was previously conceded
by the federal government and if so how that impacts the plaintiffs will be for the court
determining the merits to decide.

*7 aupra at pata. 50
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The relevance of the legislation in the western provinces

[210] Using Saskatchewan as an example, counsel for Abitibi referred me to The
Saskatchewan Act™, which established the province of Saskatchewan. Pursuant to the terms of
that statute, the federal government administered the lands vested in the Crown, and the province
did not have the beneficial interest in the lands.

[211] In the Constitution Act, 1930* that followed, to give effect to certain agreements
entered into between the government of the Dominion of Canada and the governments of the
provinces of Manitoba, British Columbia, Alberta and Saskatchewan, the interest of the Crown
in all Crown lands, mines minerals were transferred to the province. Counsel argued that there
was no express delegation of the right to “take up” the lands in that Act because that is not
necessary. Treaty 6, which applies to lands in Saskatchewan, has the identical wording of the
taking up provision to Treaty 3. Furthermore, in the case of Treaty 6, at the time of the treaty the
federal government owned the beneficial interest in the land and could exercise the taking up
power. Given that there was no need for the federal government to expressly delegate that power
to the province in the Act, counsel argues that this supports his argument that there does not need
to be an express delegation of the right to take up the lands by the federal government to the
province of Ontario.

[212] In developing his argument counsel for Abitibi referred to R. v. Horseman®’,
which dealt with Treaty 8 in Alberta. In that case the court referred to the Transfer Agreement of
1930 between the federal government and the province of Saskatchewan, which was confirmed
by the Constitution Act, 1930. As the court noted, paragraph 12 of the Transfer Agreement
changed the government authority that would regulate aspects of hunting. Pursuant to paragraph
12 the federal government agreed that the laws respecting game in force in the province would
apply to the Indians in the province but that they would have access to all unoccupied Crown
lands for hunting for food. There was no express reference to a delegation of the “taking up”
power.

[213] Counsel for the plaintiffs replied to this argument and argued that what happened
in the western provinces in fact supports his position. In each of the western provinces the
federal and provincial governments reached agreements that were confirmed by the Constitution
Act, 1930. In R. v. Horseman’' the court found that the agreement between the federal
government and the province of Saskatchewan unilaterally modified the Treaty rights as to
hunting and replaced those rights with different rights. As the court noted the ability of the
federal government to do this unilaterally was not before the court. Mr. Janes argues that section
12 of the Transfer Agreement simply reflected different wording that replaced the hunting rights
in the treaty and that the federal government gave up its rights.

“S.C. 1905, c. 42 (Canada)
“20-21 George V, c. 26(U.K.)
07199071 S.C.R. 901

3t supra
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[214] In my view there is merit to the argument of Mr. Janes that in fact this other
legislation supports his position .his is yet another issue that the court will have to consider on
the trial of the treaty interpretation issue.

Conclusion of the “merits” part of the Okanagan test

[215] In my opinion, based on the plain wording of the treaty itself, without considering
any of the extrinsic evidence and the interpretation arguments based on constitutional grounds,
the plaintiffs have a strong argument that the reference to “Her Government of Her Dominion of
Canada” at the time the treaty was signed was a reference to the federal government. On its face
therefore, there is at least a prima facie meritorious argument that based on the language of the
treaty only the federal government has the power to take up the lands covered by the treaty for
the purpose of lumbering.

[216] The position of the defendants is not so much to challenge the plain wording of
the treaty but rather to argue that, given that Ontario in fact is the beneficial owner of the land,
the treaty must be interpreted on the basis that the Crown for the lands in question is Her Majesty
the Queen in right of Ontario and that Ontario has the power to take up the lands for forestry.

[217] For the reasons stated, in my view this is a serious issue that had not yet been
squarely decided or even considered in any case before. There is merit in both positions and in
my view the plaintiffs’ argument is clearly worthy of pursuit. The plaintiffs have a solid prima
Jacie argument that the province is limited in its ability to interfere with the hunting and trapping
rights set out in Treaty 3 on account of the division of powers between the federal and provincial
government, and that the province is precluded from relying on the “taking-up” provision
because that power is specifically assigned in the treaty to the federal government.

[218] On this basis, I conclude that the plaintiffs meet the “merits” requirement of the
Okanagan test with respect to the question of the interpretation of the “taking-up” provision of
Treaty 3 and if necessary, the plaintiffs’ constitutional division of powers argument so that it can
be determined, as a threshold issue, whether or not the province of Ontario has the authority to
take up the Keewatin Lands for forestry.

Do the issues raised transcend the individual interests of the particular litigant, are of
public importance, and have not been resolved in previous cases?

The law with respect to this part of the test

[219] With respect to the issue of the “extent to which the issues raised are of public
importance, and the public interest in bringing those issues before a court”, the Supreme Court of
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Canada in Okanagan explained that this means that the “issues raised transcend the individual
interests of the particular litigant, are of public importance, and have not been resolved in
previous cases.” (at paras. 39-40).

[220] Lebel J. stated that it is for the trial court to determine whether a particular case,
which might be classified as “special” by its very nature as a public interest case, “is special
enough to rise to the level where the unusual measure of ordering costs would be appropriate” (at
para 38).

[221] In Townsend v. Florentis, G.D. Lane J. stressed the importance of ensuring that
this element of the Okanagan test is applied with some rigour:

recalling that the circumstances must be special, that the class is narrow, and that
the exercise of the power is extraordinary, it is clear that there must exist some
factor which decisively lifts the applicant’s case out of the generality of cases.
The existence of issues going beyond the interests of the parties alone would seem
to be one possible example of the minimum required, ...The mere “leveling of the
playing field”, although an admirable objective, would deprlve the Third Test [in
Okanagan] of any real meaning...(at paras. 57-57)

Analysis

[222] The court in Okanagan found that the circumstances of that case were special,
“even extreme” in that the case raised a claim for aboriginal title to certain land in a province
where the same claim could be advanced for most of the province’s land mass. Counsel for MNR
submits that this case is not like that and that the impact of a decision in this case in favour of the
plaintiffs would not be as great. In this case there is no issue that the lands in question were
surrendered by treaty and the taking up power expressly includes the power to take up the lands
for logging.

[223] Counsel for the plaintiffs acknowledges that the Okanagon case will develop the
case law in an important area but says it will only in fact decide the rights of one group of First
Nations. It is submitted that this case raises a number of novel issues, which are of importance to
a wider community of interest than just Grassy Narrows. The question of the proper
interpretation of the application of the “taking-up” provision of Treaty 3 is unresolved and
significant.

[224] The interpretation of the taking up clause has not been judicially considered
before. A determination of this issue will affect the other Treaty 3 First Nations as well as the
forestry and possibly other authorizations issued by the province for activities that ‘take up”
Treaty 3 land. This case will also have implications for the other numbered treaties, which
reference “the Government of the Country” either in the “taking-up” or regulation clause.
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[225] In considering the plaintiffs application for judicial review, Justice Then held that
the determination of the issues raised by the plaintiffs, if decided in their favour, “will have a
profound impact on the lives and business of the people living in those areas of Northwestern
Ontario subject to Treaty 3, including Abitibi and its employees. The economies of the
communities will also be greatly affected”. He was also of the view that the constitutional issues
raised by the plaintiffs are of “significant importance and interest to the public” (at paras. 60-61).

[226] Given the position taken by the respondents before Then J. they are not in a
position to argue before me that this case is not of significant public importance. As counsel for
the MNR acknowledged in his factum, apart from the merits, the plaintiffs’ central argument that
Ontario lacks the jurisdiction to take up lands under Treaty 3, is clearly of “broad significance”.

[227] This is consistent with the position taken by the respondents in the application
before Then J. In the factum filed by the MNR, counsel stated:

(4)The determination of the issues raised and relief requested by the Applicants
may have very wide ranging and serious effects. This application has the potential
to affect all provincially authorized land uses in the ...[Keewatin Lands] that are
subject to Treaty 3 that might impinge on hunting and fishing by members of First
Nations that are signatories to Treaty 3

(8) Furthermore, this application raises constitutional law issues with respect to
Ontario’s legislative capacity to authorize activities in the ..[Keewatin Lands].

[228] In the factum filed by Abitibi, counsel stated:

(9) The determination of the issues, if decided in the applicants’ favour, will have
a profound impact on the lives and businesses of the people living in those areas
of northwestern Ontario subject to Treaty 3, including Abitibi and its employees.
The economies of the communities will also be greatly affected.

(41) The constitutional issues raised by the applicants are also of significant
importance and interest to the public.

[229] The province of Ontario has reaped the benefits of mining, forestry, the
development of hydroelectric power and settlement as a result of Treaty 3. The evidence from
the MNR is that from the Whiskey Jack Forest alone Ontario reaps important economic benefits
valued in the range of $2.3 million per year. The Abitibi mill in Kenora employs almost 1,600
people and there is no doubt that the forest industry is important to the citizens of northwestern
Ontario and the province. The stakes in this action are high.

[230] Some of the evidence relied upon by the defendants, focuses on the fact that there
are only a few members of Grassy Narrows who actively trap (less than 1%) and that trapping is
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a break even proposition in terms of any financial reward. I do not intend to review this evidence
in detail as in my view it does not adversely impact on this part of the Okanagan test in this case
given that the issues raised by the case are so clearly of public importance. In any event the
defendants do not challenge the plaintiffs’ position that hunting and trapping is an important part
of the culture of the Grassy Narrows people. Hunting and trapping is important to the larger
community, not just the people actively involved in hunting and trapping and is important to the
cultural identity of the people of Grassy Narrows. The evidence before the court is that the
Anishnaabe at Grassy Narrows have maintained their culture, but that culture is in crisis and at

risk of dying.

[231] This was acknowledge by Dr. Chartrand on his cross-examination when he stated
in part as follows:

435. Q. From the perspective of the aboriginal
17 people, their engagement in hunting and fishing practices
18  would be very much a part of their identity in terms of
19 something that defines culturally who they are?
20 A. Yes, certainly.
21  436. Q. And in a similar fashion, it's hunting
22 in the lands to which they belong, in a sense, that's an
23 important part of that cultural identity, correct? >

1111. Q. And as a general matter, will you agree
4 with me that on the basis of what we know, it's clear that
5 an Qjibway culture has survived into the present in
6 northwestern Ontario?

7 A. Yes.

14 1113. Q. And also that culture has continued to
15 include subsistence hunting?

16 A. Yes.

17 1114. - Q. And trapping?

18 A. Yes.

19 1115. Q. And those are important parts of the

20 what I'll call the entire cultural package of the Ojibway?
21 A. Well, certainly for those individuals

22 who are involved in Ojibway full-time -- you know, I'm
23 using a wage lever (phon.) term for this, but who are
24 intensively involved in conducting traditional activities,
25 yes, these are terribly important. And even for those
00279

1 Ojibway who might live in an urban environment, the --

32 Cross-examination of J ean-Philippe Chartrand on December 1, 2005
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there's a link to identity.
1116. Q. Right. And even for the people on
reserves, for example, who aren't actively involved,
there's also that link to identity knowing that there are
people still engaged in the traditional cultural
activities associated with trapping and hunting?

A. Yes, I would agree with that.”

0 ~1 NN bW

[232] The plaintiffs argue that there is still a chance to save their culture and this case is
intended to assist in that goal. Through events beyond their control, the Anishnaabe at Grassy
Narrows have experienced significant interference with key elements of their traditional way of
life in the last decades. Flooding has disrupted their wild rice gathering, and their fisheries were
heavily contaminated by mercury. While the older generation has maintained its connection with
the land, the involvement of the community in hunting and trapping has declined in recent years.
This is due to many factors, but this action is important to the extent that they wish to assert that
industrial logging in the Whiskey Jack Forest has been one of the main causes of the problem.

[233] Counsel for the MNR argued that the significance of this case is much less that
the Okanagan case which Lebel J. described as “special, even extreme”(at para. 46). Lebel J. did
not find however that extreme circumstances were needed before an order for advance costs
could be made. In this case there is no doubt that if the plaintiffs succeed, the outcome of this
litigation will have a significant impact on the parties and the citizens of this province. In fact
counsel for Abitibi tried to impress on the court how serious the consequences could be.

Conclusion on the “public interest” requirement

[234] I have no difficulty in concluding that the treaty interpretation issue is an issue of
great public importance. It will be the first time that the “taking up” provision in Treaty 3 is
interpreted on the issue of whether or not Ontario has the power to take up the lands. The
significance for forestry alone is great and give that the taking up power is also for mining and
settlement, the issue has ramifications for other aspects of the provmce s powers with respect to
the Keewatin Lands.

Is this a rare and exceptional case that warrants my exercising my discretion to grant the
order sought?

[235] Notwithstanding the Supreme Court’s ruling in Okanagan that advance costs
funding is possible in certain limited circumstance, it remains an extraordinary remedy. Only
very rarely will it be appropriate to compel a party to fund litigation against itself.

53 Cross-examination of Jean-Philippe Chartrand, December 2, 2005
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[236] In considering the issue of advance costs, Mr. Justice Lebel considered the factor
of access to justice, particularly in litigation over matters of public interest. He observed that
“[c]oncerns about access to justice and the desirability of mitigating severe inequality between
litigants also feature prominently in the rare cases where interim costs are awarded (at para. 31).

[237] In addition to the public importance of this case, the plaintiffs submit that Grassy
Narrows is challenging an economic activity that has imposed and will continue to impose on it
high cultural costs and that has provided the community and the vast majority of its members
with no economic benefits. It is submitted that, in addition to the three elements of the
Okanagan test, an advance costs order is warranted by this particular economic imbalance in that
pursuant to an advance costs order, Ontario would be paying a relatively small portion of the
revenues it derives from forestry in the Whiskey Jack Forest to have tested, once and for all, the
constitutionality of those activities, which are being carried out at the expense of Grassy
Narrows.

[238] Although the Grassy Narrows Trappers” Council and Roger Fobister, a member of
Grassy Narrows do have contracts with Abitibi, and there appears to be untapped economic
opportunities as a result of forestry, that Grassy Narrows has not taken advantage of, there
remains a serious economic imbalance, and as I have already stated the stakes in this litigation
are high.

[239] In my opinion the public interest is not served if the plaintiffs are required, as a
result of lack of funds, to abandon this action. Certainly the public interest is served in ensuring
that the treaty interpretation issue is tried.

[240] Counsel for the MNR argues that inevitably, an advance costs order limits or
eliminates incentives on plaintiffs to litigate in an efficient and responsible manner, and very
considerable sums of public money are in issue. He referred to the Tsilhqot-in v. British
Columbia®® action that followed from the Okanagan ruling, where the plaintiffs’ counsel
estimated the costs in 2001 as likely being in the neighbourhood of $600,000. The plaintiffs’
actual costs of that proceeding have since that time exceeded $10 million and the matter is far
from complete. It is argued that in this matter, the plaintiffs’ estimates for costs have already
dramatically escalated, from “tens of thousands or possibly more than a hundred thousand”, to
“in excess of 2 million”, to 2.8 million or more

[241] Plaintiffs’ counsel submitted that it is not in the plaintiffs’ interests to protract the
litigation given that logging is ongoing. He also argues that the court can control the process to
avoid abuse including the phasing of issues.

[242] As the court in Okanagan held, where an order for advance costs is granted, “the
order must be carefully fashioned and reviewed over the course of the proceedings to ensure that
concerns about access to justice are balanced against the need to encourage the reasonable and
efficient conduct of litigation, which is also one of the purposes of costs awards. When making

*(2001), 12 C.P.C. (5™) 292 (B.C.S.C.); (2002) 21 C.P.C. (5") 32 (B.C.C.A)
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these decisions courts must also be mindful of the position of defendants. The award of interim
costs must not impose an unfair burden on them.” (at para. 41)

[243] The parties agreed that this hearing would focus on whether such an order should
be made, leaving aside the issue of the appropriate terms of such an order, to be dealt with at a
later time, if necessary. The issue of the scale of costs, hourly rates and form of any order for
advance costs that I might make were not argued before me. Obviously lessons learned from past
experiences with these types of orders will need to be applied to avoid these difficulties and
ensure that an order for advance costs does not undermine the usual incentive plaintiffs have to
conduct litigation in a cost effective manner. I am confident that as the Rule 37.15 judge that I
will be able to fashion an order that balances these interest and one that will be reviewed on a
regular and ongoing basis to ensure that this litigation is conducted in a reasonable and efficient
way.

[244] By dealing first with the question of the proper interpretation of the “taking-up”
provision of Treaty 3 and specifically whether or not the province of Ontario has the authority to
take up the Keewatin Lands for forestry, I will also be able to address the concerns raised by
Abitibi that as a private litigant that they not be burdened with great expense which will be
unrecoverable. The plaintiffs seek a declaration against Abitibi that the forestry activities carried
out by Abitibi pursuant to its forest license violate the plaintiffs’ rights to hunt and fish
guaranteed by Treaty 3. The plaintiffs have not argued that the issues raised in the claims against
Abitibi meet the Okanagan test. The claim against Abitibi will not be dealt with in the first
instance and although Abitibi will be indirectly affected by the outcome of the treaty
interpretation issue, that is really an issue as between the plaintiffs and the Crown. Abitibi is not
caught in that dispute and it will not be necessary for Abitibi to participate in the determination
of that issue. If Abitibi chooses to do so it cannot in my view complain that it has been unfairly
burdened by irrecoverable costs.

Disposition

[245] Accordingly, I order that the MNR pay the costs of the plaintiffs on a partial
indemnity basis, in advance, and in any event of the cause, with respect to the plaintiffs’ claim as
set out in paragraph 1(b) of the Amended Statement of Claim. The order is limited to the cost of
determining the issue of the interpretation of the “taking-up” provision of Treaty 3 and if
necessary, the plaintiffs’ constitutional division of powers argument, so that it can be determined,
as a threshold issue, whether or not the province of Ontario has the authority to take up the
Keewatin Lands for forestry.

[246] In coming to this conclusion I am of the opinion that this action should proceed
first with the determination of the treaty interpretation issue concerning the “taking up” provision
of Treaty 3, which I presume is the basis of the declaration sought in paragraph 1(b) of the claim.
The argument of the motion proceeded on this basis and this is the issue that in my view meets
the requirements of the Okanagan test. I have added the constitutional division of powers
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argument advanced by the plaintiffs but as set out above, I am not certain if that aspect of their
argument is in dispute. The scope of the issue to be tried can be determined on the next
attendance before me.

[247] I ask that counsel consider the best means by which this treaty interpretation issue
could be tried as a threshold issue and that the definition of the issue to be tried, the procedure
for the determination of this issue and the other terms of this order including hourly rates,
budgets and the timing and quantum of payment be brought before me for determination as soon
as possible.

[248] I am not satisfied that any of the other claims in the action warrant this
extraordinary remedy and so the motion is dismissed with respect to the balance of the action
without prejudice to the plaintiffs to bring a further motion if they are successful on the treaty
interpretation issue.

SPIES J.
DATE: May 23, 2006
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THE COURT;: - Ruling on the eppeal by eppellants from a judgment of the
Superior Court, District of Montréal, handed down on Octaber 30, 1998 by the
Honoursble Justice Danielle Grenler, who slfowed the respondent’s motion for judicial
review, declared that the arbitrator had exceeded his jurisdiction in slowing the
grisvance of June 4, 1996 and quashed the arbitral award that had allowed the grievance;

Having examined the file, heard the evidence and deliberated;

Forthe reasons expressed in the written opinion of Rousseau-Houle 1LA., with
which Chamberland and Forget JT.A., concur;
ALLOWS the sppesl in part;

ORDERS the respondent to submit to the process of exchanging best final offers

within 30 days following this decision;

QUASHES the Iwo orders by ths arbitrator on the psyment snd reimbursement of

the salsries and benefits lost because of the lock-out;

RETURNS the file to the arbitrator, who wiil determine, if necessary, the
damages that could be granted tha 11 appellants foilowlng the employer's fallure 1o

respect article XT of the 1987 agreement;
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THE WHOLE with costs in both courty,

(s) Thérése Rousseau-Houle J.A.
{s) Jacques Chamberland J.A.

(s) André Forget LA

Mire. Robert Cété (Trudean, Provengal ¢t associés)
Attorney for the appellants
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Attorney for the appellant

Mire, Ronald McRobis (Martineau, Walker)
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THE COURT: - Ruling on the sppes! by appellants from a judgment of the
Superior Court, District of Montréal, handed down on Qctober 30, 1998 by the
Honourable Justice Danielle Grenier, who allowed tha respondent’s motlou for judicis!
review, declared that the arbitrater had exceeded his jurisdiction in allowing the
grievance of June 4, 1996 and quashed the arbitral award that had allowed the grievance;

Having examined the flle, heard the evidence and deliberated;

" For the reasans expressed in the written opinjon of Rousseau-Houle J A., with

which Chamberland and Forget JJ.A. concur;

ALLOWS the appeal in part;

ORDERS the respondent to submit to the process of exchanging best final offers

within 30 days following this decision;

QUASHES the two orders by the arbitrator on the paymant and reimbursement of

the salaries and benefits fost because of the lock-out;

RETURNS the file to the arbitrator, who will determine, if necossary, the
damages that could be granted the 11 appellants following the employer's fallure to

respect article XI of the 1987 agreement;
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Do the Communicationg, Energy and Paperworkers Union of Canadas, Local 145,
{the union) and the 11 typographers still employed by The Gazette on June 3, 1996 have
the right to demand that the employer accept the compulsory adjudication procedure for
the renewal of the collective sgreemont provided for In the 1987 tripartite agresment?
Are the 11 employss appellants entitled to the salaries and other benefits they have lost

since the lock-out?

The union and the 11 typographers won their case befora the adjudicator, The
decision was quashed by the judpe of the Superior Court, :

The facts

+

Unti) 1982, the union and the employer wers bound by collective agreements that
gave the union exelusive jurisdiction over the work done by the employess, In 1982, in
retury for the right to introducs major technological changes that were necessary in order
to remaln competitive, the employer negotisted a tripartits agreement with the union and
the ZMogmphers in the composing room guarantesing Job security and a salary for
the typographers until the ags of 65,

‘The main poims of this agreement are as follows;

~  Theagreement shall only come Juto eifect once the agrecnient on Job serusity
provided for In the collective agreement or In subsequent coflective agreements
inatey, is fied, tapses or b inapplicable (art. 1),

H
ier 'y

+  Theagreement shall remaln In effect untll alf the employees who dlgned It have
ceased their employment, uitimately until 2017, and no party shall ralse the
subjects of the present agreement during future negotiations for the reneswsd of 2
collective agreement (art, 17,

- huretors for the right to go aliead with technological chingey, the emiployer
agrees 19 guarantes and guarantses 19 protect the empluyees named In Appeodiz ]
agadoxt the lost of regulnr full-time employment In the composing room, The full-
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time employment guaraniced shall be employment with full sglary, &t least st the
rate provided for io dny collestive sgreement negotiated by the partics from time

ta time (art. D).

= The agrecment shall only,cense to apply to an employes by reason of death,
voluntary restgustlon, eud of employaient at the kge of 55 or dismissal (srt. IV).

- I case of & dispute over the luterpretation, application or vielutiow of this
agreement, the grievance procedure provided for ju the vollective agreement in

effect at the thne tha gricyance Iy filed shall apply (art.

- Should the unlgn cease o oxist or cease to aet ax the certified bargalnlag agent, an
employes named in Appendix ] shull have recourse to the gr{cvancc procedure

providéd for liy the Labonr Code,
When this agreement was signed, tha parties provided as follows for its
Incorporation into the collective agrsement s Appendix C:

{Trensiation] .
Tite pnrﬂe:: agree to reproducs brlow the evidenco of an agreement concluded

betweew them an November 12, 1982, Thls’ sgroement formsy pavt of the present
collective agrodment without that fact affeating jts clvil cffeetroufside the collective
agreement, Therolorty the parties declore that 1 s their Intentlon that the sald
agreement remain fu full force subject (o the terms and conditlons contalned In It,

notwithstanding the explratlon of ihe collective agreoment,

In 1987, the employer, the union and the 132 employess stil) working for The
Guzette in the composing room reiterated the maln points of the 1982 agreement, adding
salary indexing formula to compensate for the union’s giving up the union protection

clauses. Artleles X and XTI wore aiso added:

The sgroement shall biud any buyer, successor or issignee of the employer (art.

An emtplayee transferced to snother department shall yeuiala yubject to the
agreement (Rt VI

38
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[Transiation)

X. AMENDMENTS

The partles acknowledpe that sll the provislons of the prosent agreement comtitule
{ermy und condltlans that are exsential to the valldity of the sgreement,

Consequently, If % provision of thit agreement, Ju wholadr ja part, were 1o be
decinred vold; ingperative or hnapplienble by any competent trihunsl or by M, the
Company xnd fhe Unlon xgree to meet immediately In order fo concfude an amended
agreement that would be dinding on 81 parties, It Is agreed o prineiple that the
essentlal elementy-of theagreement will be malntalaed by meany of amending
formulzs, equivalent provisions or any other agreement concluded by the partles ln

their nogaotiations,

I, within ninety (90} days folfowing such n declilon by s teibunal or by lasw as
referred to above the pxrilex areunable to resch such an amended agreement, the
parties agree that the provislons of the present agreement-aud the collective
agreement sholf remsin hn cffect untll one or the other of the partley exorcises fts right
{0 strilee or to a lock-out as provided for In scctlon 107 of the Québer Labour Code or
until an award s rentdered by an arbifrator a4 provided for in the followlng sectlon of

this ugreement,

XL RENEWAL OF COLLECTIVE AGREEMENTS AND DISFUTE
SETTLEMENT

Withln ninety (90) days preceding the explvation.of the collective agreement, the
Employer and the Union can bepln negotiations for a uew colleclive-agreement, The
terms and conditions of the sgreement shall remalu hnvefTect voill 20 agreement Iy
reachcd, an sywerd )s rendered by an arbltrator or one of the-partics cxercises Ity rght

16 strilc or to & lock-out,

Tu tho two weeks preceding the acquisition of the right to strike or 1o a lock-out,
Including the acquisition of such & tlght by the application of artlcle X of the prosent
dgreement, one ar the other of the purtley-can retulye that “best final offery’” be
eschanged, la which.case both partles must presend thelr offers simultancously, in
writing, within the next forty-clght (48) hours or within anather ferfod of time the
parties agree {o. The “best final offers” shall'contaln oniy those clauses gr pacts of

cinuses on which the pastes hiave not yet agreed, IFthey 3till 12} to agree, beforo the

right to strike or to & lack-out {s sequired, one or both parties can submlt fhe
disagreement Lo an arbiirator chosen In the manner provided for by the grievance
proceduee in the cellcative. agreement, 1 such g vequest In submitted, the srblirator,
nfter giving both partles the opportunity to make thele representrilons on the wmerdls
of thelr respeetive proposals, shall select ane set of best final offers In its entirely and
rejeet the other lo Hy entirety, The arbitrator’s declylon shall be final and bindlog on
both partles and shall become an integral pari of the collective agreement.

{___VALIDATING CODE = BBZQiBRERD )
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Article X provided for a compulsory amendment forinula should the agreement be
declared void, inaperative or inapplicable by a tribunal or by law. At the time, the Labour
Code had not been amended to allow & collective agreement to Jast Jonger than three
years, The text of this article and the new article XI on the renewal of the collective
agreements and dispute settlement is also found In article 2(b) of the collective

agreement;

{Transiation}
Article 2(b) WIthin the ninety (90) days precediug the explvation of the present

Coliectlye Agroement, the Empjoyer and the Unlon can begin negotiatlons for a new
collectlve agreement that wiil come inte effect on May 1, 1996,

‘

Ins {be two (2) weeks preceding the acquisition of the right to strike or to x lock-out,
fncluding the:scquisition of such 2 vight by the applleation of artfele X of the
agreement found [} Appendix C of the present collective agreement; the parties can
agree to exchange “best fual offers™ and shall o so, if applicable, simullrncously, in
writlng, withln the next forty-cight (48) hours of within aoother perlod of time the
partled ggree to, The “best final offers' shalt contaln only those clavsos or party of
clauses o which the gartles have not yof agreode If they stilt Tall fo agree, befors the
right to strile or to a lock-out le.zcquised, e partics crn submit the dlangreeaient to
un arbltrator chosén fn the manner provided for by tho grevance procedurs in the
collective agreement, If such a request In submiited, the arbitrstor, after giving bioth
pariles the-opportunity to make thely epresentations on the. merts of their respective
progosnksy shall select one vof of heat tinal offers In Hy entlrety nud reject the othor n
1ta enstrety, The nrbitvntor’s dociston shulf be flanf and binding an both purticx und
shiad] hecome in integea) pmt of the collective agreement,

The terms and conditiony of the present Colicesive Agreement shall remaln in effect
untll one of the pavtles exerclses its right 1o strike or (9 8 lock-out 25 dexcribed Jo the

paragraph above,
These articles wero designed to ensure the continuity of the commitments made by the

employer and to provide a compulsory arbitration mechanism for renowing the collective
agreement,
As they had dona In 1982, each of the employees signed this agresment, which

was incorporated into the collsctive agreemont 83 Appendix C, in the same terms as in
1982, the 1982 agreement becoming Appendix B, The 1982 and 1987 agreements

[ VALIDATING CODE = BBZQ2BRERC |
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reproduced in the collective agreements provids essentially for: (1) an employment and &
salary guarantee, (2) an agreement not to renegotiats the guaranteed protection end (3)e

compulsory process for renewling the collective agreement.

From 1987 to 1992, the composing room staff decreased constantly through
attrition and the transfer of employees into other services. In 1992 and 1993, employer
representatives informed each employee individually of the need to reorganize the
composing roont and told ths union that the smploysr planned to renagotlate article 2(b)

of the collective agresment, which made arbitration obl{gatory.

Since the employer and the union were unable to agres on the terms of a new
collective agresment when the old one expired, on April 30, 1993, they resarted to the
best final offers mechanism provided for in article 2(b) of the collective agreement und

article XJ of the 1987 agreement appendad to it,

Arbitrator Leboeuf, to whot the best final offers were submitted for arbitration,

had 1o examine them and accept one set Ju its entirety and rejoct the other, also inits
entirety.

Meanwhile, the employer decreed a lock-out on May 17, 1593, The acbitrator first
had to deal with & grievance between the same partiey, in which ths unlon claimed that
the employer could not exercise its right to a lock-out as long as the collective agreement
had not been renegotiated or decided by arbitral award, On Navember 18, 1993, arbltrator
Lebaeuf dismigsed thiz grisvance, He concluded that [transiation] “the fact that the
parties had agreed that either one could impose on the other the exceptional arbitration
process provided for in artlcle 2(b) meant no more than that and certainly did nat include
a renunclation, explicit or otherwise, of the right to strike or a lock-out. This right

continues to exist, even within the process in qusstion”,

¥V
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On August 18, 1994, arbitrator Leboouf rendered hia award and retained the
employer's best final offers because ho belfsved that they were in the best interests of
The Gazstte, which was experienclng financial difficoliies and way paralyzed by the
sttitude of the union, which refused to authorize employee transfers to other departments,
These best final offers included an important change to article 2(b) of the collective
sgreemant and article X1 of the 1987 tripartite sgreement. The process of exchanging best

finel offers, which hud beon compulsory, became optional, A changs was slso made to
the 1982 agreement, reproduced in Appendix B. The employer could now transfer its
employcas into other departments or positions as the firm required, without obtaining

authorizatlon from the unfon beforehand.

Thess two changes gave rise 10 appendices B-1 and C-1, which were inserted, in
keeping with the arbitral award, into the 1993-1996 collective agrecment, Appendix C-)
{5 the one that makes the process of exchanging best offers optional, The introductory

text states that:

{Transintionf

The parties agree to amend a3 speciied below the torms and condltions of Appendix
C, which ly an ugreement orginally coucluded between the partics on March S, 1987,

The present agrecment, as well as the pru':nt amendment, shall be deemed to be the

onfy fepad text, replacing any agreement(s) previously concluded on tiese polnts,
Appendix C-1 is thus at the heart of the dispute, since, when the collective agréement
explred, on April 30, 1996, the employer refused to exchange best final offers.

The new appendices B-1 and C-1 were not signed by the employess who were
parties to the agreements of 1982 and 1987, but only by the union and the employer. The
purtlouler circumstances of the signing are worth describing. When the employer ended
the lock-out, an August 24, 1994, there were only 62 employees left in the compesing

:271
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room. At that date, the emplayer sent cach one of them a letter informing them that their
presence at work would not be requlred until farther notice. On September 14, the |
ernployer made an end-of-employment offer including severance pay. This offer was
conditions! on acceplance by at least 45 typographers and on the union’s sgrecing to
refrain from any recourse or claim against The Gazette, Around October 1, 51

typographers had accepted the offer and on October 3, the union and the employer signed

f

the following agreement:

{Translation]
By these presents, the Unlon walves &l citimg of any kind whatioever against the

Company originating In or resulting from the lock-out of [ta wembers by the
Company on May 17, 199, Including future claims or existing claims that have not

yet heen presented,
On October 14, the unjon and the employer signed the collective sgreement
including the former 1982 and 1987 agreements reproduced in appendices B and C and

the new appendices B-1 and C-1,

The 11 typographers who refused the employer’s offer wers not called back to
work. The employer did not offer them a position but began paying them g salary again
an August 24, 1994, On Fcbmiry 8, 1995, the union filpd a grievance demanding that
they be called back to work, On April 25, 1996, arbitrator Foisy ordered the emplayer 1o
re-open the composing room and recall the 11 typographers no Ister than April 30,

On April 30, 1996, the union and each of the 11 employees invited the employer
to submit its best offers with a visw to renewlng the collective aprsement that expired
that day. On May 3, 1996, the employer refused the invitation, stating that the process

‘wasg now optional,

[ VALIDATING CODE = BBZO2BRERC ]
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On May 9, the union and the employer agreed to postpons until May 28, 1996 the
jmplementation of erbitrator Foisy's award and to postpone until June 3 the date on
which they acquired the right ta strike or (o 8 lock-out. A few proposals concujming
working conditions were exchanged but declsrod unacceptable by the two parties, On
June 3, 1996, the erployer declared & lock-out, The U1 typographers who had not been
given thelr jobs back since May 17, 1993 lost them all over again,

On October 4, 1996, the smployer suggested that talks be resumed in the prcslcnce
of a conclliator but there was no follaw-up, The lock-out was thercfore stlil in offect in

the fall of 1999,

Two grievancey were filed on behalf of the union and each of the 11 employees,
the first on May 8, 1996, when the 1993-1996 collective agreament was still in effect, It
contested the employer’s refusal to submit Its best final offers in response 1o those the
union made on April 30, 1996, The arbitrator was asked to declare that article 2(b) and
appendices B-1 and C-1 of the collective ngreement resched after Mtre. Leboeuf's
arbitral award were vold and without effect agalnst tho union and the complainants, and
that only eppendices B and C were applicable, Arbitrator Sylvestre dismissed this
grievancs because he could nat, as arbitrator, roview or Invalidz.:tc the award made on
August 18, 1994 by srbitralor Leboeuf, which stood in leu of a collective agreement.
Arbltrator Leboeuf had accepted the smployer’s best final offers, which took from the
typographers the rights conferred on them In the agreements signed in 1982 and 1987. No

motlon for a review of the award had been filed with the Superior Court, which alone had .

the jurisdiction to cancel it,

' The second grievance was filed on Juns 4, 1996, the day after the lock-out, It repd

as followa:
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[Translation]

Laocal 145 of the Communications, Energy and Prperworkees Unlon of Canada (CEP
Lotat 145) and exch of the 11 signatorics mentioned below ars contesting the deelsion

of The Gazette (& dlvision of Souihsm Inc) to!

refse or amit to conient 10 the process of exchraging “best fital offers”,
required by & notlce from the unlon and the 11 complainguts og Aprif 30, 1996;

decree a lock-aut as of June 3, 1996 with, a8 & resulty an fnterruption of eanings
far the 11 complainauty and the suspension of other benelits poovided for under
thie collective labour agreement aitd the tripartite sgreements of Noveriber 12,

1982 and March 5, 1987)

refuse to rawintaln the conditions In foree before the lock-out was declared, that
Is) the pald presence at work of the complalngnlt, despite the provisions of article
27 of the collectivo agreement and despite {he guarantee (o maintaly the standard
of llving provided for lu the tripsrilte agreement eoncluded on or sround March

5, 1987,

The present prievance Is fiied under the collective Iabour agreeraent and each of the
tripartite agreements sigaed oa ov shout November 12, 1982 and March S, 1987,

We ask the arbltrator to declace and order the followlng:

To order the employer to submit to the process of exchonging best final offors

1-
and to send Hs ¥Infost final offers” fo tho unlon snd the 11 compisluants
without delay;

2- To declare the iripariite agreements reached on or about November 12, 1982
and March 5, 1987 In fuli force, snd to oblige the employer 18 reypect thems;

3 To order the employer to continue to pay cach complalnnat the sslary and
other benefits resulting from the coflectlve lubour zgreement and the
{riparilic sgreements of November 1982 and March 1987;

&- To order tha relmbursement of any sslary or other benelit Jost followlng or
a3 & result of the lock-out, with Interest

- Ta make any ofher order necessary 16 preserve the partles! rights;

and, {n the Interim:
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To grder the ciployer to malutaln, until the (inal declslon Iy rendered, the

[
conditlons that exlsted prior (o the jock-out;

7- To make aay other order nccessary to yafeguard the parties’ rights,

Arbitrator Sylvestre ullowed this grievance on February 5, 1998,

The arbliral awgr

The arbitrator gccepted the proposals made by the unlon and the 11 employees
according to which the two agreements signed In 1982 and 1987 had survived the -
expiration of the collective agresment in 1996 and the declaration of s lock-out, The
essential elements of his decision ars found at pages 110 and 113 of the award:

It §y clear that when they signed the 1952 and 1987 agreementy and appended them to
the collective agroements concluded at the thne, the parties intended them to continue
untfl 2017 The crployer and the unlon could not have expressed more clearly thelr
intention to-open {he doar 1o the typagraphery as signatories and Intercsted parties
when they declared, in November 1982, In the Intruduction, that the dgreement way
befween “The Gazetts”, the "Syndicst québéeoly de Mimprimeria ot des
cornmunlcagions, Jacal T¢45* dud “the employers’ employcos, tofalling 200, whose
ey are lirted b un sppendix to this duewment?. They stipeinted, In articie T4, tint
{he agreement would vemobi in Force until all the employees mentloncd had left theiy
Jobs, and that none of the parties could rufse the subjects of the sgreement durfug
futurc negotlations to renaw a collective ngreemont, One of the yubjects of the
agreement, the guarantee given by the employer that the employees-identifled would
be prrotected.apningt the Insy of thelr regituy fullsiltpe joba n tie comppusing raom
desplte the Introdugilon of new technology, sppeared fn urlicle HY. Ju addition, it sas
agreed atthe time that the ngreentent would come Into {orce only once the sgreement
apponded (g the collecthve ags ts Aangd luhad bettveon the cmployer and the
union had fermlinated, heen removed, Yeen caneclied, or had Inpsed, Lastly, cach of
the.200 typographen slgned the sagreement, attesting to the fact that they had rond
and understood the text.“and especlally that my job will terminate at the date given
below (... aud that ... J Ingree to be bound by the lerms-and condltiony of thiy
agreement oy g party to (i presents, the whele la winess whercof 1 have signed
helow™, At the snme Uats; Ihe union s the employer agreed o reproduce the
agreement as an Infegral part of the cullectlve agreement they ware signing "without
that fuct affectlng My civil effects vaislde the collectlye agreement”, They declargd that
1t was “Wicir lntention that the said agreement remafn o full fovee, subjoct te the.
terms and conllitions therein, notivithstanding theexpiration of the collective
agreement”. Given such clear-fexts, it sould be ta deny {be evidence f@ conclude that
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the agreement involved only (he two parties mentioned In the Labour Code, the

employer and the union.

Flve years Iater, s 1987, the sume thres parties signed another agrecment of
the same sort. They reaffiemed the guaranfee of fob yecurity until the age of 65 for the
132 typographers 2} on the job and sdded, an esealntor clause sy well xs » eiguse
ereating-a mechanlsm for renewing the collective agreements and setiling disputes.
On this Ixst polat, they would exchangs best final offers and, should they fall to agree,
submit the maticr to an arblirator of thaeir eholte who, after examination, would
select one of the two best final offers and reject the othar: The decisian would be final
and binding nnd would become an Intogral part of {he coilvctive dgreement, The
partics nlwo sppended this agr t 10 the fve agy ¢ with the same
introductory remark that the fact that the agreement was appended (o the collective
agrecment would not affect “ity elvit effects outside the coliectlve agreement™

The situation In this case is very unosual, but the partics wanted It that way .

to ensure the contlnted cxistenca untll 2017 of the commltraen(s made by the i
employer In 1982 and 1987, They bave to guard sgainst afi tho rituations that can |
threaten job sccurity, ncludlag the termination of & collective agrecment, In the case .
before us, the collectlve ugreement exptred on Apcil 30, 1996 snd ity effects ended the !
following June 6 when a lock-out svas declared. I the judgment of the undersigned, i
the {ripariite agreementy then eaime Into elfect. Aceordlng fo urticle J, each of the |
1982 and 1987 agreementy was to coms “inte-foree only once the Job seeurity i
agreement pravited for in the colleetive agreement between the employer and the !
above-mentioned union, or subsequent collective ngreements, ended ...", The
arhitrator again polnts out that, ualike the casain La Compagnils Paguet Lide,
McGavin Teastsaster Lid, Hémond or CAIMAW, wheve the employer had reached
speeifle ngreements with Indlvidualy, these twe agreements were signed by thres
parties, Including the 11 complainanty, Mire. Desulieu referred to the Incongruous
nature of the resuits If the poultion of the union ind the 31 complalnanis was 1o win {
fhe day, Between whons, he asked, would the best finnl offers be exchanged, and to ;
what end? To have a collective agreement slgned by each of the 11 complrinsaty s t
well a3 the unfon and the employer? He qualliled the sftustion as nonscnsical The
undersigned must adimit that the effeet of these proceedings I unustial hut poinis ont i
that It lswhat the purtics wantcd, The unlon gad the employey created nequired ;
rights for the typographers, Including Job sccurlty until the ape of 68 nnd & regulur i L
salary adjusted to the cost of living Nothing In law prohibits such x solutlar, In the ‘
final anslydly, the partles scted as they did In this case ta protect acquived righit. |
Lastly, the arbilvstor accepts this concluslon snd, xe Mr, McKay pointed out In his
letter of April 17, 1992, quoting & financinl columnlst In The Guzette, [English in the
origingl] “Trust by the bedrock on which good labour relations or any other kind of
hunan relatlons are bullt.., Once a deal Is made, you stick (o It. Othervise, your word is

worth nothing",
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For all these reasons, the arbitrator allowed the grisvance and ordered the
employer to submit to the protess of exchanging best final offers. He declared that the
employer had to respect the tripartits agresments signed in 1982 and 1987, which were
still in foree, and ordered the employer to pay esch of the complainants the salary znd
other benefits deriving from the sgreements, Including any salary or benefit lost as a

result of the lock-out,
The appeliants acknowledged that the last conclusion ordering that the conditions

prevailing prior to the award be maintained untll the final award was handed dovwn was

rendered Inadvertently since it had been proposed In case the arbitrator was asked to
make an interlm order before his final award; which did not-huppen, This conclusion

must therefore be Ignored.
‘ 1

The Superior Court decision

The judge of the Superior Court concluded that the arbitrator had mads an error is
qualifying the iripartits agresments as "civil contracts™ that exlsted independently of the
eollective agreement, She pointed out that the Supreme Cout had affirmed on several
occasions that the collective nuturs of labour relations overridus, for all practical
purposey, the Individual rights of the employees governed by a collectlve agreement, The
collective ugreement deals with the same working conditions as the agreement. The latter,

cannot, then, be interpreted as a suppletive legal writing,

The arbitrator exceeded his jurlsdiction in concluding that independent civil
sgreements existed that would produce effects after the 1993-1996 callective agreement
expired and would reinstate the optional final offers mechanism abéilshed by that
collective agreement. Article XI of the 1987 agresment stated in addition that the
agreement 'would no longer be In force once one of the parties had sxercised its right to
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strike or to 3 Jock-out. It could not, then, coms Into force or produce effects afier the
lock-out.

According to the judge, the individual agreements were signed by the
typographers in case the union was decertifled. As long as the union remained the
employees’ representative, the agreements eppended to the collective agreement were”
subject to the collective bargaining process. She was of tha opindon that, even if one of
the provisions of the agreements stated the opposite, the union and the smployer could
raise the subjects contemplated by the agreements. Moreover, the 1982 sgresment was
the subject of negotiations in 1987 and neither the union nor the employces bbjected.

The introductory giauss in the collective agreements stating that the agresment
was part of the collective agreement “without that fact affecting Itz civil effects outside
the collective agreement and that It remained In force despite the expiration of the
collective agreement” served only to protect the employees against any fiturs
decertification of the union and 1o avoid having to renegotiate the agreements every time
the collestive agreement was renewed, Thess agreements remained in force but only
produced civil effects if the union ceased to exist or ceased to be the certified bargaining

agent,

The judge added that the partles had expresely provided for the possibllity of
strike or a fock-out In articles X and XTI of the 1987 agreement, and [o article 2(b) of the
collective agreement as of 1987, They therefore wanted to set up the samo system for
renewing the xgrc'er}wnt as was used in renewing the collective agreement. Moreover, the
lock-out was an essential mechanism of the system governing labour relations, Only an

expregs provision could hava limited the employer’s right to declars a lock-out.
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The arbltrator therefore committed au error of jurlsdiction when he concluded that
autonomous agreements cxisted that would survive the collective agresment and the lock.
out, On June 4, when the grizvance was filed, thore was ao longer any collective
agreement to give an arbltrator jurisdiction. Morcover, the judge was of the opinlon that

" the arbitrator's conclusions wers patently unreasonable.

Grounds {or appeal

Essentially, It Is & matter of determining the nature and scope of the triparite
sgresments of 1982 and 1987 in order to decide whether thay could stil] produce effects
after the lock-out of June 3, 1996, Underlylng this question is the issue of whether the
arbitralor had the original jurisdiction to dispose of the grievance of June 4, 1996,

Analysis

1. Arbitrator's original jurisdiction

The arbitralor had lo declds whether, despite the lock-out, the 1982 and 1987
iripartite ugreements could produce their effects independently of erticle 2(b) and
Appendix C-1 of the last coliective sgresment, to which, moreover, the tripartite

agreements had been sppended.

Before both the adjudicator and the Superior Court, the union and the 11
employees consistently argued, as their main ground, that the declaration of a fock-out by
the employer on June 3, 1996 did not suspend the application of appendices B and C, 4
which reproduced the texts of the 1982 and 1987 tripartile agreements, The latter
remained in full force whean Uie collective labour agreement expired, and the grievance

flied by the union and the [ | employees could be allowed on thet basis,
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Subsidiarily, the union and the 11 employees argued befors the arbitrator that,
even If he could not rely on texts that resembled a labour agresment to aliow the
grievance, he could interpret and apply the tripurtite agreemants ss civil agresments
indcpﬁnden! of any collective [sbour agreement. Whatever the source of the right
invoked, the conclusions the erbitrator reached should bs the same,

The employer naver recognized the arbitrator’s jurisdiction other than as an
adjudicator within the meaning of the Labonr Code, named In accordance with the 1993
1996 collectiva ngreement, It formally restated the bases of the arbitrator's jurisdiction a
the hearing before him and opposed the prasence of the 11 employees as parties that
could intervene personally in arbltration proceedings before an arblirator,

>

The grisvance, as statod, was submitted under the collective labour sgreement an

the tripertite agreements made in 1982 and 1987, These agreements contalned the

following grievance procedure:

[Transiation}
IX - GRIEVANCE PROCEDURE

In case of 5 dlaagrcement over the Interpretrtion, application and/or wleped violatlon
of this agreement, the matter wiit be deemed a grievance and settied In the manner
provided for In the gricvance ond arbitratlon proeedures of the ¢gliective ngropment

betiveen the Company and the Union I fopge at the time the prievanen i filed. The

partles acknowledpe that the arbitrator’s sward will be flnal and hinding,

Shauld the: Unian cease to exlst or ne longer be the centified bargajning ngent, an
employee named In Appendix il may have recourse to the grievance procedure

provided for In the Québee Labdour Code,
{emphasis added)

Access to the griavance procedure to settls any disagreement resulting from the
provisions of the agreemants seoms, from the text, to require that a collective agresment

-
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be in force. Consequently, the employer argues that the arbitrator had necessarily to base
his decision on & collective agreement that was stlll In force and producing Its effects.
However, on June 4, the collective lsbour relations of ths parties wers in what is
described as a legislative vacuum and the union could no longer-contest the situstion
through a grievance becauso thers wes no longer any grievancs procedurs,

Tho arbitrator therefore overstepped his powers when he sat as an adjudicator, and

the intervention of the Superior Court was justified,

In her decision, the judge of the Superior Court mentions that the arbltrator “could
only hear of and dispose of grievances” and that he hud never been named s consensual
arbilrator and that “since the ug}c‘cmants did not include any uré)itrmlon clawuse, it must be
concluded that the arbitrator took on 8 dispute that he described as clvil, for which he did

not have jurisdiction™.

However, she failed to consider the followlng ficts:

(1) The grievance of June 4, 1996 stated that;

{Transtutlaa)

The present grievance §s filed under the colicctive Inbour sgreemuent and esch of the
tripgrilie sgrecments concluded on or sbout Novembier 12, 1982 and Mavch 5, 1987,

(2) The 1982 and 1987 tripartite agreements stipulated in the olause on grivanse

procedures that:

[Transiation]
In case of & disagreement over the Interpretstion, spplication aud/or alfeged violation
of this agreement, jhe m d o an il 1

vi r ju the grivvance and arbliration pr & ! agresment,

(emphasiy added)
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(3) Arbitrator Sylvestre was natned by mutual consent to settle the parties’ grievances,

The speciflc grievance procedurs contained in exch of the tripartite agreements of

1982 and 1987 constltutes, In my opinion, & perfect arbitration clause obliging the parties
to carry aut the agreements under the system of general law. The grievance procedurs
provided for in the collective agreement and to which the arbitration clause refers only

sarves as a procedural framework for applying the arbitrstion clause.

An examination of all the provisions of the agreements clearly shows that the

parties wanted the procedurs provided for in the collective [abour agreement to be used 1o

force the execution of the commitments mutually contracted by the thres parties under

the agreements. Although the clause on this procedure refers to “the collestive agreement
in force at the time of the grievance”, the clause as & whole implies that the last collective

agreement in foroe Is being referved to since it Is only once the collective sgreement has

expired that the agrésments come into force in keeping with the parties’ wishes. In fact, .

claugs I of the 1987 agreement expressly stipulates that:

[Transloation]
1 - APPLICATION - This agreement appifes to af the employees of the Caomposing

Room (and those transferred to the Shipplng Pepartraent) as at March 5, 1987 who
signed the agreement and who had signed the previous agreement (Job security -
Technaological changes) and whose names appear in Appendix il stiached (o thess
presents, These cmployees ave covered by the prasent agraciment only If they remaln
members In good stunding of the Union, The ugreement will apply to transferved
employees only when such emplayees work In the Composing Room,

The pre:exit agreement will come Into force only once the collecttye labour agreement
between the above-meniloned Employer #ad Unlon or a subrequeat collective
agreement ferminates, Is removed, Iy cancefled, or lapser or becomes Inappiicable for

=y other reason.
The employer was wrong, relying on the second paragraph of clause [X on
grievance procedures, to conclude that a consensual arbitrator could only be naned once

the union had ceased to exIst or was no longer the centiffed bargaining agent,
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Arbitrator Syfvestre seems 1o have taken on this very rolé of consensual asbitrator
since, In essence, the award notes that the 1992 and 1987 agreements went into effsct as

autonomouy civil agreements with the lock-out of June 3, 1996,

We must ask oursslves, however, whether the arbitrator exceeded his jurisdiction
In concluding (1) that ;utonomous clvil agreements could exist alongside the collective
system provided for in the Lab;)ur Code, (2 that these agreements survived the award by
arbitrator Leboeuf and (3) that they continued to produce effects despite the lock-out.

The employer invoked these grounds in a motion for judiclal review and the
appellants did not oppose this method of procedure. However, the Superlor Court's
power of review, provided for in articls 846 C,C.P., is not available agains{ the award of
a purcly consensual arbitrator, as our Court declded in Tyyaux Atlas, une division de

Atlag Turner inc. v. Savard' and es now expressed in artiole 947 C.C.P.

.

This artiole states that an application for cancellation is the only recourse possible
against an eward made under an arbitration clause. Cancsliatlon is obtained by motion to
the court or by opposition to a mution for homologatlon. The court to which the
spplication is made cannot enquire info the merlty of the disputs (articles 946.2 and 947.2

1 [1985) C.A. 556; Sce Régle interimuniclpaie de 1'eav Tracy v, Construction Méridien inc, [1996]
R.J.Q. 1236 (8.€.; see Denls Ferand, “Chroniques, L recours ert &vacation est-il recevable pour
confrbler 1 1dgalité d'une sentence d*un arbitre consensuet?™ (1968)46 R. du B, 278-231; L.
Marquls, “La compétence arblirale: une place au solel! ou & J'ombre du pouvoir judiclaire™, (1990}

21 R.DUS. 305, 327,
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C.C.P.). It can only cancel or set aside the award If it is established under article 946.4

C.C.P. that:
(1) oric of the partics was not qualified to enter Into the arbitration sgreement;

(2) the arblteation agreement by tavalid under the fuw clected by the partiesor, faiiing
any indlcstion In that regard, under the lawsaf Qyéb:c;

(3) the party agalnst whom the award is invoked was not given proper notice of the
appolntent of an arbitrator or of the arbityation proceedings or was otherwise

unable 10 present his cosey

(4) the msvard des!s with & dispute not contemplated by or not faliing within the terms
of the arbitration sgreement, or it contains declslons on matiers beyoad the scope of

the ngreementy or

-
(5) the mode of appointment of arbitrators or the applicable arbltration procedure
ways ot obhserved,

Hewever, in the case of mbpur:nrl?h 4 of the first paragraph, the oaly provision not
bomolognted fythe irvegular provision deseribed in that paragyaph, If it can be

dissocinted from the rest,

This point was not argued by the parties. However, since the grounds raived in the
mation for judicial review do not differ essentisfly from those that could have been
invoked under article 946.4 to spply for cancellation of the arbitration award, they should

be studied.

In Navigation Sonamar Ine. y. Steamships Ltd,* Gonthler 1., then of the Superlor
Court, mentioned that the restrictive provisions of the Code of Civil Procedure in the
chapter on arbitration awards are similar to the criterin set by the Supreme Court in
Blanchard v, Control Data Canade Ltd? for substantiating a decision by an
administrative tribunal protected by a privative clause on judicial review, Referring to the

2 {1987 RJ.Q. 1347 (S.C).
3 [1984] 2 3.C.R. 476.

{__VALIDATING CCDE = BEZQ2BRERD _ |

284

55

N

P s



11

500-09-007384-985
500-09-007415-987

decigion he handed down inJ. H. Dupuis Lid, v. Résidence Jean de Ja Lande jic.,* he
reaffirmed that it should bs possible to invoke only thoss errors involving mullity, that is,
errors on points of fact or law affecting jurlsdiction, or crrors on points of public order,

including rules of natural justice.’

The employer's allegations with respect to the errors made by the arbitrator must

be examined within thess parameters.

2. Did the arbitrator ery in {nterpreting the natyre, the srope or the effects of the
tripnrtite.agreements of 2 and 13877

The grievance was filed in order to determine whether the clavses on fili-time
employment with full salary, as well as the compulsory collective agreement }encwal
process used 1o ensure that the guarantess of job security given in prior agreements and
collective agreements were maintalned, acqulred all their sifect when the collective
sgreement explred on June 3, 1996, without there being any need to take Into account the
arbitrel award Mire. Leboeuf mado in 1994, which ended the compulsory collective

sgreement renewal process,

This renewal process was part of the 1987 tripartite agreoment that was added to
the 1982 agreement guarantesing Job security. The smployer promised to guarantes each
typographbr a full-time position with full salary until the Just typographer had reached .thu
age of 65, in rstum for the right to introduce technofoglcat changes. In 1987, the parties
and the emplayces concerned added two important chapters to the first agreement; salary
indexation and the pracedure for renewling the collective agreement, The parties and Lhe.
employees signed clause X1, which stated that if they could not egres on the renswal of

4 LB, 81500 (8,C.),
] Sce also Explottetion mintére A-Pri-Or inc. v, Ressources Etang d'Or (1988] R.D 1. 102 (S.C.);
Beoudry v, 131444 Canadainc., LB, 901257 (S.C.); Letrure Products LId v, Funwear Farbions

Inc., 1E. 88-1394 (5.C.); DI Stefano v. Lenscragters ine. (1994] R.1.Q, 1618 (5.C.).
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the collective agreement, thay must request sn exchange of best final offers and, if no
agreement could ba reached, submit the matter to an arbitrator whose decislon would be
final and binding. In this way, they wanted to confirm the right to strike and to a lock-out
while imposing a limit on the duration of those measures in the form of obligatory

recourse to arbitration,

To ensure the permanence of the guarantees given the employees, the parties
agreed not to raise the objects of the agresments during future negotiations but to keep
them In force until the last employess concerned had reached the sge of 65, Theso
agreements, in keeping with the wishes of the parties, wers integrated Into the collective
agreements, including that of 19931996, along with the introductory clause stating that
the civil effects of the agreements would be preserved but would only coms into effact

outside the collective agreements,

The state of the law on the duration of collective agreements and the working
conditions that they could cover is clearly eatablished, Qur Coutt, in Parent v, The
Gazette® wnd Jonrnal de Montréal, division du groupe Québécor inc, v, Hamelin,!
recognized the validity of tripartite agreements Incorporated into collective agreements,
whose duration extends beyond the duration of tha collective agrecment .itsclﬁ The
Labour Code was actually amended in 1994% to allow colleative agreements to run for

more than three yesrs.
The survival of certain cbligations and working canditions established by

collective agreement was also recognized. The Supreme Count, in Calmaw v. Paccar: of

Canada Lid.,” recalled that the obiigation ta bargain collectively in good faith could not

[1S91) R.L. 625 (C.A),
[1996] R.D.J, 519 (C.A)
S.Q. 1954, ¢. 5,

[1539) 2 §.C.R. 981,

O o
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be limited to cases where the collective ugreement was still in force. The expiry of the
collective agreement does not affect this obligation and, o3 long as this obligation
remained, then the tripartite relationship of union, smplayer and smployee brought about

by the Zabour Coda displaced common law concepts, '

In Bradburn v. Wentworth Arms Horel,' the Supreme Court upheld the validity of
a clause that stated that the working conditions would continue to apply until a new
collective agrezment was signed, The contested clause in that case was nol sufficient,

however, to overrule the right to strike and to a Jock-out recognized by Ontario’s labour

faws,

Québec's Labour Code also makes it possible to malntain certain working
conditions afier a collective agreement has expired and even during a strike or lock-out,
in Consolldated Bathirst v, Syndicat natlonal des pdies et paplers de Port-Alfied, "% the
unlon asked that certain employees who belonged to the bargaining unit on strike be
returned to work and pald necordingly, Lebel J. recognized the validity of a cleuse in the
collective agresment thut meintained the working conditlons and salsry of security guards
during a legal strike. Not only did the arbitrators have the Jurisdiction to decide this point

during the post-collective agreement period, but, in addition, the agreement was lawful,

The 1987 agreement, which, essentlally, reiterates that of 1982, contains a number
of clauses that provide for the survival of the working conditions when a collective

agreement cxplires, To clause II, quoted above, was added;

10 Jbid. La Forest 1., at 1007-1008,
1 {19791 1 S.C.R. 846.
2 [1987)RLQ. 520 (C.A).
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[Transiation}

e

[11. - DURATION OF AGREEMENT This agrcement will remain in fgree until all
the pmployees contemplaied by It have stopped working, a3 provided for fn Artlcle V]

betaw, Suhject (o articies V and X below, no party will ralse the ohjcels of thiz pvesent
agreentent during future negotintlons ta rencir a-collective agreement.

1V, - JOB SECURITY All the terms and coudltions of “Job security and manpower
surplus™ (article 25 and letters of understanding ret Notles of surplus manpawer and
Surplus manpower) of the 1987-1990 collectve sgreement are malntalned-unloss & |
mutuat agreement is reached between the Company and tho:veprescntatives of ity

cmployees,

e

V1. - LOSS QF PROTECTION This Agreemtent shail cease to apply to an employee
only In one of the follow{ng cases:

1, death of the employee;
2 voluntary resignation of & regular fall-tinte employee;

3. dale stipulated in Appendlx i for each empluyce, regardiess of the status of such
employee In the Company aftey that daje; !

4, fInal dismisss! by the company. Dlsmissal shall only be the result of a serious
gffence and, if a grievance s {ilcd, the dismixsel must be wpheld In arbitration. This
interpretntion of the term final dismigsal shait he changed only by mutunl sgreement

ta amend the collective agreement.

VIL - RIGHT TO FOLLOW Thls Agreement will romaln i forco desphe any change
in gwner af The Gazette {even if the corporate neme were to change). Therefore, thia
Agreement shall bind any purchaser, successor or axsignee of the Company,

Moreover, the reproduction of these clauses in the collsctive agreements wag
preceded by an introductory text stating that tho agresments were past of the collective
agreement without that fact affecting their civil effects outside the agreement and that it
was the intention of the parties that they remain in fsll force, subject to the terms and

conditions therein, notwithstanding the expiry of the collective agrecment.
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These various provisions create vested rights collectively that must survive the
expirstion of the collective agreement. The arbitrator rightly pointed out, in my view, that
the present situstion is different from those examined in Lo Compagnie Paque! Lide v,
Syndicat cathollgue des employés de magasins de Québec Inc,, B McGavin Toastmaster
Lid v, Ainscough,'* Hémond v, Coopérative fédérde du Québec,"’ Caimaw v. Paccar of
Canada Lid,'® and Maribro Ine. v. L 'union des employés(ées) de service, local 298,
where the employer reached agreements with individuals. These declsions dealt with the

rejection ef common law or private civil law only Insofar as it related to individual

employment contracts,'®

In the case at bar, the two agreements were signed by three parties, the employer,
the union and the 11 co%plainunts. As the arbitrator pointed out, the effect of thess
proceedings is unusual but is nonctheless the wish of the parties. The union and the
employer created vested rights for tha typographers, including the right to job security
until the age of 65, a salary udjusted to the cost of living end & compulsory arbitration
mechanism. Nothing in ths law precludes such a sofution.

It does not seem to me that the principle of the union’s monopoly of
representation [3 at Issue In this case, since the three parties~smployees, union and
employer~all signed the 1wo agresments. Moreover, these same agreements slate that the
employees are covered only insofar as they remalin union members. In Bradburn, cited
above, Estey J. recognlzed the primacy of collective egreements over individual working
conditions, He added, however, that where not barred by statute the panties of course can,
by unamblguous language, bring about results which others might consider to be

13 (1959] S.C.R. 206,

H [1976} 1 S.C.R, 718,

14 {19892 S.C.R, 962,

16 Supra note 9,

17 [1992] R.1.Q. 572(C.A).

18 See La Forest J. tn Catimaw v, Paccar of Canoda Lid,, supra note 9, 8t 1006,
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improvident,'” In Dayco, the Supreme Court confimed the decision of the arbitrator who
declared he had jurisdiction since the sdvantages granted under the former collective
agreement constituted vested rights the exerclas of which could be requested afier the end

of the collective agreement. La Porest J. wrote:

In the end, I agree with the arbiirssar’s inding fo the extent that retivement benefits
can (depending ont the wording of the collective agreement) vest in a collective sansc
Tor the benefit of retlred workers, snd any reduction ln those benelits would be
pricvable at the Instance of the unjon. Whether this vesting also creatos 5 personal
right actionable by individual retivees {s & question that nced not be decided [o this

appeal?

Therefore, it is Incorrest to affirm categorically, as does the employer, that only
the collactive agreement can govern the working conditions of unionized employees,
especlally if the parties expressly saw to it that thesa working conditions would come into

effect as independent civil agreements, should the collective sgreement be cancelled,

lapse or become inapplicabls.

The guestlon that arises now is whether the arbitralor erred In deciding that the
workIng conditions contained in the 1982 and 1987 agreements would continue in force

despite arbitrator Leboeuf's award and the lock-out,

The arbitrator decided that, despite the express provisions of arbitrator Leboeuf s
award, which gave rlse to the 1993-1996 coilective agreement, the compulsory collective
agreement renewal process and the right to = salary adjusted to the cost of living
romained in force after the lock-out of June 3, 1996, Arbitrator Lebaeuf, ss we have seen,
suppressed the ot;ligntoxy mechanism provided for renswing collective agreementys and
reformulated as a result articls 2(h) of tha collective agreement and clause X1 of the 1987

nagreement to replace the compulsory mechanlam with an optlonal one end 1he usual

19 Supre note 7, at BS8,
20 {1993)2 8.C.R 230,
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procedure for renewing any collective agreement. The employees did not sign appendices
B-1 and C-1, which reproduced the amendments arbitrator Leboeul brought to the 1982

and }987 agreements.

The Judge of the Superior Court concluded that the arbitrator had commiited &
patently unreagonable ervor by {gnoring appendices B-1 and C-1, which substantially
changed the 1982 and 1987 agreements. The awird by arbltrator Leboeuf did not leave
any room for Interpretation with respect to the removal or repeal of clauses that were
incompatible with appendices B and C. The Introductory texts of appendices B-1 and C-]

clearly stated that:

{Trenslution)
This ngreement, as well as the preseat sarendment, will be considered the only legal

text replacing any preceding ngreement(s) concluded ou these polnts,

She accepted the employer's argument that it was obvious that a renewal
provedure set out In & collective agreement must necessarily survive the collectlve
agreement's expiration and constitute a source of vested rights. 1t was not up to the
arbitrator to change the award by arbitrator Leboeuf and reinstate the former renewal
mechanism of best final offers he had removed. In doing o, the arbitrator exceeded his

Jurisdiction wnd rendered a patently unreasonable award.

The appellants claim that arbitrator Sylvestra's award did not contain any errors,
The texts submitted to him show that the 1982 and 1987 agreoments contained in
appendices B and C reproduced in the 1993-1996 collectlve sgreoment had a clearly
stated duration: they werc to apply until 2017, whereas appendices B-1 and C-1 resulting
from Leboeuf’s arbitral award were valid oniy for the duratjon of the collective
agreement, Arbitrator Sylvestre made a distinction betweon the 1993-1996 collective

agreement, which remaired in effect until the exercise of the right to strike or to a Jock-

{__VALIDATING CODE =~ BBZQ?HRERD |

291

ﬁé'

(=) ]
N



SOU-UT-UU(I09-70) 9 9
500-09-007415-987

sut,{ﬁd the 1987 tripartite agreement which came into effec;{when the collective
agreement became inapplicable, for instance duting a lock-out. ‘

——

The three parties to the agreements expressly stated that the working condltions
set out In the agreements and reproduced in the collestive agreements were (o remain in
force untif all the employees contemplated by tha agresments had stopped work, 25 long
as they 'vere 5till union members In good standing, The parties agreed not to raiss any of
the objects of the agreements during future negotiations. The 1982 and 1987 agreements
were reproduced In finl] in the 1993-1996 collective agrecment, with their introductory
text specifying that the conditions in them remalned in full force notwithstanding the

expiration of the collective agreement,
. s

These agreements are not individual work contracts. They are tripartite contracts
that exist only through the will of the signatories even if their incorporation into the
collective agreement may have extended thefr effects to an employee who had not signed
them.?! These agresments deal with vested rights, collectively speaking, and cannot be
changed by the union and the employear without the consent of the employees, Othcﬁwise,
the duration of the agresments desired by all the parties would be repudiated and the

employees would then have signed a fool’s agreement.

In my view, the arbitrator did not commit an error in concluding that, as
nrbitrnt'or, he hed to respact the award by Leboeuf for the duration of the collective
agreement, which is why he dismissed the grisvance of May 8, 1996 ibut that when the )

TEJH‘RTWG agreement expired, he could acknowledge the full effect of the working’j
F:nnditions contatnied in the tripertite agreoments.)ﬂhen they signed those agreements,
ke

21 See The Gazetie v, Parent, supra note 2,
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which they appended ta the coilective agreements, the parties intended to make job
security, the guaranteed salary, the sgreement not to renegotiats and the renewal process
for the collective agreement last unfil 2017, It was to ensure these guaranices and :
protective measures that they created the specific mechanism found in the agreements
which wers to survive gil the collective agreements negotlated every three years, and that
they provided for a consensual arbitration process to settle any disagreement on the
Interpretation, application or vielation of thess agresments.
I

In Interpreting the texts submitted to him, the arbitrator was justified in '
concluding that the obligatory process for rcnéwing the collective agreement provided for
in article XJ of the 1987 agreement had not been terminated by arbitrator Leboeuf's
award, and that the employer falled to meet its obligations when it did not respond to the

union's request, on April 30, 1996, that it submit its best final offers. ’

However, article XI of the 1987 sgreement recognizes the smployer's right to declars a
lock-out. The appellants did nat contest this fact befors the arbitrator, They requested that
this right be sccompanicd by the abligatary procedure for renewing the collective
agreement provided for in article XX and that during the lock-out, the employer continue
to pay the salaries and other fringo benefits, srguing that the COLA clause guaranteed

them a centain standard of living, even during a lock-out.

In granting this last part of the appellant’s request and ordering the employer (1)
ta contlnue paying cach of the complainants the salary and other benefits resulting from
the 1982 and [987 tripartite agreements and (2) to reimburse any salery or other benefit

lost because of the lock-out, with interest, the arbltrator made an error that justified

judicial intervention.

S
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By teking it for granted that article XI does not present an obstacle to continued
access to employment and a regular salary sdjusted to the cost of living during & lock-ou,
the arhitrator gave the provisions of the agreement & meaning they could not reasonably

have, |

Whatsver the scope of the clausss on job security, u guaranteed salary adjusted to

the cost of living, the duration of the agreements and their non-renegotistion, they do not

change the content of article XI of the 1987 agresment, which permits the exercise of the
right to strike and to a lock-out. The usual cffect of a Jock-out is to suspend the
employar’s obligation to pay the employees’ salaries and to permit their accoss Lo work.
Article XI in no way deprives the employer of this right, which is enshrined in labour

-

relations.

However, this last article doi:s set a limit on the exercise of the right to a lock-out,
as It provides for 1 compulsory process for renewing the collective agreement through the
arbitration of the best final offers. It necessarily ensures that any labour conflict will
eventually end with the imposition by a third putty of a new collective agreement. It may
be that th;‘l:):k-out wamolonged by ths emplom ?;;xuhanga best
final offers as the unjon asked it to do within the time period provided for on April 30,

1996, and that the employees are sccordingly entitled to damages, That will be for the

arbitrator to dectde,

THEREFORE, I would ALLOW the appeal in part, ORDER ths employer tg
submit to the process of exchanging beast final offers withis the 30 days following this
decision, QUASH the two orders on payment and reimburscment of the salaries and
benelits lost becauss of the lack-out and RETURM the fils to the arbitrator, who will
determine whether any damages should be awarded the |1 employees 25 a result of the

employer's failure to respect anticle XJ of the 1987 agreement,
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The whole WITH COSTS i both sourts,

(s) Thérése Rousseau-Houle JA,

COPIE CONFORME
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on appeal from the court of appeal for quebec

Arbitration — Interpretation of contract between artist and promoter —
Copyright — Whether Copyright Act prevents arbitrator from ruling on question of

copyright — Copyright Act, R.S.C. 1985, c. C-42, 5. 37.

Arbitration — Interpretation of contract between artist and promoter —
Copyright — Public order — Whether question relating to ownership of copyright falls
outside arbitral jurisdiction because it must be treated in same manner as question of
public order relating to status of persons and rights of personality — Whether Court of
Appeal erred in stating that erga omnes nature of decisions concerning copyright
ownership is bar to arbitration proceeding — Civil Code of Québec, S.Q. 1991, c. 64,
art. 2639 — Act respecting the professional status of artists in the visual arts, arts and

crafts and literature, and their contracts with promoters, R.S.Q., c. §-32.01, s. 37.

Arbitration — Arbitration award — Validity — Extent of arbitrator’s
mandate — Interpretation of contract between artist and promoter — Whether arbitrator
exceeded mandate by ruling on question of copyright ownership — Whether award
should be annulled because arbitrator didnot comply with requirements respecting form
and substance of contracts between artists and promoters — Act respecting the
professional status of artists in the visual arts, arts and crafis and literature, and their

contracts with promoters, R.S.Q., c¢. $-32.01, ss. 31, 34.

Arbitration— Arbitration award— Consideration of matter of public order
— Limits on review of validity of arbitration awards— Code of Civil Procedure, R.S.Q.,

c. C-25, arts. 946.4, 946.5.
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Arbitration — Procedure — Natural justice — Methods of proof —
Interpretation of contract between artist and promoter — Whether arbitration

proceeding conducted in violation of rules of natural justice.

D, L and C formed a partnership for the purpose of creating children’s books.
L was the manager and majority shareholder in C. D drew and L wrote the text for the
first books in the Caillou series. Between 1989 and 1995, D and C entered into a number
of contracts relating to the publication of illustrations of the Caillou character. D signed
as author and L signed as publisher. In 1993, the parties signed a contract licensing the
use of the Caillou character. D and L represented themselves in it as co-authors and
assigned certain reproduction rights to C, excluding rights granted in the publishing
contracts, for the entire world, with no stipulation of a term. The parties waived any
claims based on their moral right in respect of Caillou. They also authorized C to grant
sub-licences to third parties without their approval. A rider signed in 1994 provided that
in the event that D produced illustrations to be used in one of the projects in which
Caillou was to be used, she was to be paid a lump sum corresponding to the work
required. In 1996, faced with difficulties in respect of the interpretation and application
of the licence contract, C brought a motion to secure recognition of its reproduction
rights. D brought a motion for declinatory exception seeking to have the parties referred
to an arbitrator as provided in s. 37 of the Act respecting the professional status of artists
in the visual arts, arts and crafts and literature, and their contracts with promoters. The
Superior Court, finding that the existence of the contract was not in issue, and that there
were no allegations in respect of its validity, referred the case to arbitration. The
arbitrator decided that his mandate included interpreting all the contracts and the rider.
In the arbitrator’s view, Caillou was a work of joint authorship by D and L. With respect

to the licence and the rider, the arbitrator concluded that C held the reproduction rights
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and that it alone was authorized to use Caillou in any form and on any medium, provided
that a court agreed that the contracts were valid. The Superior Court dismissed D’s
motion for annulment of the arbitration award. The Court of Appeal reversed that

judgment.

Held: The appeal should be allowed. The arbitrator acted in accordance
with his terms of reference and made no error such as would permit annulment of the

arbitration award.

The parties to an arbitration agreement have virtually unfettered autonomy
in identifying the disputes that may be the subject of the arbitration proceeding. Subject
to the applicable statutory provisions, that agreement comprises the arbitrator’s terms of
reference and delineates the task he or she is to perform. In this case, however, the
arbitrator’s terms of reference were not defined by a single document. His task was
delineated, and its content determined, by a judgment of the Superior Court, and by an
exchange of correspondence between the parties and the arbitrator. The Superior Court’s
first judgment limited the arbitrator’s jurisdiction by removing any consideration of the
problems relating to the validity of the agreements from him. Thatrestriction necessarily
included any issues of nullity based on compliance by the agreements with the
mandatory formalities imposed by ss. 31 and 34 of the Act respecting the professional
Status of artists in the visual arts, arts and crafts and literature, and their contracts with
promoters. The arbitrator therefore had to proceed on the basis that this problem was not
before him. With respect to the question of copyright, and ownership of that copyright,
in order to understand the scope of the arbitrator’s mandate, a purely textual analysis of
the communications between the parties is not sufficient. In addition to what is expressly

set out in the arbitration agreement, the arbitrator’s mandate includes everything that is
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closely connected with that agreement. Here, from a liberal interpretation of the
arbitration agreement, based on identification of its objectives, it can be concluded that
the question of co-authorship was intrinsically related to the other questions raised by

the arbitration agreement.

Section 37 of the Copyright Act does not prevent an arbitrator from ruling
on the question of copyright. The provision has two objectives: to affirm the jurisdiction
that the provincial courts, as a rule, have in respect of private law matters concerning
copyright and to avoid fragmentation of trials concerning copyright that might result
from the division of jurisdiction ratione materiae between the federal and provincial
courts in this field. It is not intended to exclude arbitration. It merely identifies the court
which, within the judicial system, will have jurisdiction to hear cases involving a
particular subject matter. By assigning shared jurisdiction ratione materiae in respect
of copyright to the Federal Court and provincial courts, s. 37 is sufficiently general to

include arbitration procedures created by a provincial statute.

The arbitration award is not contrary to public order. In interpreting and
applying the concept of public order in the realm of consensual arbitration in Quebec,
it is necessary to have regard to the legislative policy that accepts this form of dispute
resolution and even seeks to promote its expansion. Except in certain fundamental
matters referred to in art. 2639 C.C.Q., an arbitrator may dispose of questions relating
to rules of public order, since they may be the subject matter of the arbitration
agreement. Public order arises primarily when the validity of an arbitration award must
be determined. Under art. 946.5 C.C.P., the court must examine the award as a whole
to determine the nature of the result. It must determine whether the decision itself, in its

disposition of the case, violates statutory provisions or principles that are matters of
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public order. Anerror in interpreting a mandatory statutory provision would not provide
a basis for annulling the award as a violation of public order, unless the outcome of the
arbitration was in conflict with the relevant fundamental principles of public order.
Here, the Court of Appeal erred in holding that cases involving ownership of copyright
may not be submitted to arbitration, because they must be treated in the same manner as
questions of public order, relating to the status of persons and rights of personality. In
the context of Canadian copyright legislation, although the work is a “manifestation of
the personality of the author”, this issue is very far removed from questions relating to
the status and capacity of persons and to family matters, within the meaning of art. 2639
C.C.Q. The Copyright Act is primarily concerned with the economic management of
copyright, and does not prohibit artists from entering into transactions involving their
copyright, or even from earning revenue from the exercise of the moral rights that are
part of it. In addition, s. 37 of the Act respecting the professional status of artists in the
visual arts, arts and crafis and literature, and their contracts with promoters recognizes
the legitimacy of transactions involving copyright, and the validity of using arbitration

to resolve disputes arising in respect of such transactions.

The Court of Appeal also erred in stating that the fact that a decision in
respect of copyright may be set up against the entire world, and accordingly the nature
of its effects on third parties, is a bar to the arbitration proceeding. The Code of Civil
Procedure does not consider the effect of an arbitration award on third parties to be a
ground on which it may be annulled or its homologation refused. The arbitrator ruled as
to the ownership of the copyright in order to decide as to the rights and obligations of the
parties to the contract. The arbitral decision is authority between the parties, but is not

binding on third parties.
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Finally, by adopting a standard of review based on simple review of any

error of law made in considering a matter of public order, the Court of Appeal applied
an approach thatruns counter to the fundamental principle of the autonomy of arbitration
and extends judicial intervention at the point of homologation or an application for
annulment of the arbitratién award well beyond the cases provided for in the Code of
Civil Procedure. Public order will of course always be relevant, but solely in terms of

the determination of the overall outcome of the arbitration proceeding.

D has not established a violation of the rules of natural justice during the

arbitration proceeding.
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English version of the judgment of the Court delivered by

LEBELJ. —

1. Introduction

The friendly face of Caillou, with his round cheeks and expression of
wide-eyed surprise, has delighted countless young children and won over their parents
and grandparents. Today, this charming little character, a creation that sprang from the
imagination and from the art of form and colour, is moving out of the world where he
welcomes his new baby sister, or gets ready for kindergarten. Unintentionally, no doubt,
he is now making a contribution to the development of commercial arbitration law in the
field of intellectual property. What has happened is that the people who consider
themselves to be his mothers are engaged in battle for him. The respondent claims

exclusive maternity. The appellants believe it was a joint effort. The manner in which
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their dispute is to be resolved has itself become the subject of a major disagreement, and

that is what is now before this Court.

A decision of the Quebec Court of Appeal annulled the arbitration award
made by the mis en cause Rémillard, who had found in part for the appellants on the
question of the intellectual property in the Caillou character. The respondent:
Desputeaux is seeking to have that judgment affirmed. In her submission, the arbitrator
did not remain within the bounds of his terms of reference. She contends, as well, that
he disposed of an issue that is not a proper subject of arbitration: copyright ownership.
She further submits that the arbitration proceeding was conducted in violation of the
fundamental principles of natural justice and procedural fairness. Her final argument is
that the arbitrator’s decision violated the rules of public order. The appellants dispute
those contentions and argue that the Court of Appeal’s judgment should be set aside and
the arbitration award restored, in accordance with the disposition made by the Superior
Court. For the reasons that follow, I am of the opinion that the appeal must be allowed.
The arbitrator acted in accordance with the terms of reference he was given. The
allegation that the rules of natural justice were violated has not been substantiated. The
arbitrator had the authority to dispose of the issues before him. As well, there was no
violation of the rules of public order that would justify the superior courts in annulling

the award.

II. Origin of the Case

In 1988, the respondent and the appellants Christine L’Heureux and Les
Editions Chouette (1987) inc. (“Chouette”) formed a partnership for the purpose of

creating children’s books. The appellant L’Heureux was the manager and majority
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shareholder in Chouette. The first books in the Caillou series were published in 1989.
While the respondent drew the little fictional character, L’Heureux wrote the text for the
first eight books. Between May 5, 1989, and August 21, 1995, the respondent and the
appellant Chouette entered into a number of contracts relating to the publication of
illustrations of the Caillou character in the forms of books and derivative products. All
those contracts were for a period of ten years and were signed by the respondent, as
author, and the appellant L’Heureux, as publisher. The parties were using standard
forms drafted as provided in an agreement between the Association des éditeurs and the
Union des écrivaines et écrivains québécois. The parties inserted only the particulars
that related specifically to them, such as the title of the work, the territory covered, the

term of the agreement and the percentage of royalties payable to the author.

On September 1, 1993, the parties signed a contract licensing the use of the
fictitious Caillou character. The respondent and the appellant L’Heureux represented
themselves in it as co-authors of a work consisting of a fictitious character known by the
name Caillou. They assigned the bfollowing rights (“reproduction rights™) to the
appellant Chouette, excluding rights granted in the publishing contracts, for the entire

world, with no stipulation of a term:

[TRANSLATION]

(a) The right to reproduce CAILLOU in any form and on any medium or
merchandise;

(b) the right to adapt CAILLOU for the purposes of the creation and
production of audio and/or audiovisual works, performance in public
and/or communication to the public of any resulting work;

(c) theright to apply, as owner, for registration of the name CAILLOU in any
language whatsoever, or of the graphic representation of CAILLOU, as
a trademark;
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(d) therightto apply, as owner, for registration of any visual configurations
or characteristics of CAILLOU as an industrial design.

The parties waived any claims based on their moral right in respect of
Caillou. Their agreements also authorized Chouette to grant sub-licences to third parties,
without the approval of the other parties to the contracts. On December 15, 1994, the
parties added a rider to the agreement of September 1, 1993, which neither replaced nor
cancelled the previous publishing contracts, but amended the contract of
September 1, 1993, as it related to the royalties payable in respect of the licence for the
use of the fictitious Caillou character. In the event that Desputeaux produced
illustrations to be used in one of the projects in which the character was to be used, she
was to be paid a lump sum corresponding to the work required. Neither the rider nor the

licence contract specified the term of the agreement between the parties.

In October 1996, difficulties arose in respect of the interpretation and
application of the licence contract, and Chouette brought a motion for a declaratory
judgment. The applicant’s purpose in bringing the motion was to secure recognition of
its entitlement to exploit the reproduction rights. The respondent then brought a motion
for declinatory exception secking to have the parties referred to an arbitrator. On
February 28,1997, Bisaillon J. of the Superior Court allowed the declinatory exception
and referred the case to arbitration: [1997] Q.J. No. 716 (QL). He found, based on the
relief sought by the parties in the two motions, that the existence of the contract was not

in issue, and that there were no allegations in respect of the validity of the contract.

After hearing the case, the arbitrator appointed by the parties, Régis

Rémillard, a notary, concluded that Chouette held the reproduction rights sought and that
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it alone had the right to use the Caillou character. The Superior Court dismissed a
motion for annulment of the award. The appeal from that judgment was unanimously
allowed by the Court of Appeal, which annulled the award, and it is that decision which

has been appealed to this Court.

III. Relevant Statutory Provisions

Copyright Act, R.S.C. 1985, ¢. C-42

2.

“work of joint authorship” means a work produced by the collaboration of
two or more authors in which the contribution of one author is not
distinct from the contribution of the other author or authors;

13.

(3) Where the author of a work was in the employment of some other
person under a contract of service or apprenticeship and the work was made
in the course of his employment by that person, the person by whom the
author was employed shall, in the absence of any agreement to the contrary,
be the first owner of the copyright, but where the work is an article or other
contribution to a newspaper, magazine or similar periodical, there shall, in
the absence of any agreement to the contrary, be deemed to be reserved to
the author a right to restrain the publication of the work, otherwise than as
part of a newspaper, magazine or similar periodical.

14.1 (1) The author of a work has, subject to section 28.2, the right to
the integrity of the work and, in connection with an act mentioned in
section 3, the right, where reasonable in the circumstances, to be associated
with the work as its author by name or under a pseudonym and the right to
remain anonymous.

(2) Moral rights may not be assigned but may be waived in whole or in
part.

(3) An assignment of copyright in a work does not by that act alone
constitute a waiver of any moral rights.

(4) Where a waiver of any moral right is made in favour of an owner
or a licensee of copyright, it may be invoked by any person authorized by
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the owner or licensee to use the work, unless there is an indication to the
contrary in the waiver.

37. The Federal Court has concurrent jurisdiction with provincial courts
to hear and determine all proceedings, other than the prosecution of offences
under section 42 and 43, for the enforcement of a provision of this Act or of
the civil remedies provided by this Act.

Act respecting the professional status of artists in the visual arts, arts and crafts and
literature, and their contracts with promoters, R.S.Q., c. S-32.01

31. The contract must be evidenced in a writing, drawn up in duplicate,
clearly setting forth

(1) the nature of the contract;
(2) the work or works which form the object of the contract;

(3) any transfer of right and any grant of licence consented to by the
artist, the purposes, the term or mode of determination thereof, and the
territorial application of such transfer of right and grant of licence, and every
transfer of title or right of use affecting the work;

(4) the transferability or nontransferability to third persons of any
licence granted to a promoter;

(5) the consideration in money due to the artist and the intervals and
other terms and conditions of payment;

(6) the frequency with which the promoter shall report to the artist on
the transactions made in respect of every work that is subject to the contract
and for which monetary consideration remains owing after the contract is
signed.

34. Every agreement between a promoter and an artist which reserves, for
the promoter, an exclusive right over any future work of the artist or which
recognizes the promoter’s right to determine the circulation of such work
shall, in addition to meeting the requirements set out in section 31,

(1) contemplate a work identified at least as to its nature;
(2) be terminable upon the application of the artist once a given period

agreed upon by the parties has expired or after a determinate number of
works agreed upon by the parties has been completed;
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(3) specify that the exclusive right ceases to apply in respect of a
reserved work where, after the expiration of a period for reflection, the
promoter, though given formal notice to do so, does not circulate the work;

(4) stipulate the duration of the period for reflection agreed upon by the
parties for the application of paragraph 3.

37. In the absence of an express renunciation, every dispute arising from the
interpretation of the contract shall be submitted to an arbitrator at the request
of one of the parties.

The parties shall designate an arbitrator and submit their dispute to him
according to such terms and conditions as may be stipulated in the contract.
The provisions of Book VII of the Code of Civil Procedure (chapter C-25),
adapted as required, apply to such arbitration.

42. Subject to sections 35 and 37, no person may waive application of any
provision of this chapter.

Civil Code of Québec, S.Q. 1991, c. 64 (“C.C.Q.”)

2639. Disputes over the status and capacity of persons, family matters
or other matters of public order may not be submitted to arbitration.

An arbitration agreement may not be opposed on the ground that the
rules applicable to settlement of the dispute are in the nature of rules of
public order. "

2640. An arbitration agreement shall be evidenced in writing; it is
deemed to be evidenced in writing if it is contained in an exchange of
communications which attest to its existence or in an exchange of
proceedings in which its existence is alleged by one party and is not
contested by the other party.

2643. Subject to the peremptory provisions of law, the procedure of
arbitration is governed by the contract or, failing that, by the Code of Civil
Procedure.

2848. The authority of a final judgment (res judicata) is an absolute
presumption; it applies only to the object of the judgment when the demand
is based on the same cause and is between the same parties acting in the
same qualities and the thing applied for is the same.

However, a judgment deciding a class action has the authority of a final
Jjudgment in respect of the parties and the members of the group who have
not excluded themselves therefrom.
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Code of Civil Procedure, R.S.Q., c. C-25 (“C.C.P.”)

943. The arbitrators may decide the matter of their own competence.

943.1 If the arbitrators declare themselves competent during the
arbitration proceedings, a party may within 30 days of being notified thereof
apply to the court for a decision on that matter.

While such a case is pending, the arbitrators may pursue the arbitration
proceedings and make their award.

944.1 Subject to this Title, the arbitrators shall proceed to the
arbitration according to the procedure they determine. They have all the
necessary powers for the exercise of their jurisdiction, including the power
to appoint an expert.

944.10 The arbitrators shall settle the dispute according to the rules of
law which they consider appropriate and, where applicable, determine the
amount of the damages.

They cannot act as amiable compositeurs except with the prior
concurrence of the parties.

They shall in all cases decide according to the stipulations of the
contract and take account of applicable usage.

946.2. The court examining a motion for homologation cannot enquire
into the merits of the dispute.

946.4. The court cannot refuse homologation except on proof that

(1) one of the parties was not qualified to enter into the arbitration
agreement;

(2) the arbitration agreement is invalid under the law elected by the
parties or, failing any indication in that regard, under the laws of Québec;

(3) the party against whom the award is invoked was not given proper
notice of the appointment of an arbitrator or of the arbitration proceedings
or was otherwise unable to present his case;

(4) the award deals with a dispute not contemplated by or not falling
within the terms of the arbitration agreement, or it contains decisions on
matters beyond the scope of the agreement; or

(5) the mode of appointment of arbitrators or the applicable arbitration
procedure was not observed.
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In the case of subparagraph (4) of the first paragraph, the only provision
not homologated is the irregular provision described in that paragraph, if it
can be dissociated from the rest.

946.5. The court cannot refuse homologation of its own motion unless
it finds that the matter in dispute cannot be settled by arbitration in Québec
or that the award is contrary to public order.

947. The only possible recourse against an arbitration award is an
application for its annulment.

947.1. Annulment is obtained by motion to the court or by opposition
to a motion for homologation.

947.2. Articles 946.2 to 946.5, adapted as required, apply to an
application for annulment of an arbitration award.

IV. Judicial History

A. Arbitration Award (Régis Rémillard, Notary) (July 22, 1997)

The arbitrator first decided that his mandate included interpreting the
contract concerning the licence as well as the rider and the publishing contracts, to
determine the method of commercial exploitation provided for by the licence. After
examining the publishing contracts, he stated the opinion that the fact that the respondent
had signed as “author” did not reflect reality. In 'his view, both Desputeaux and
L’Heureux could, under the Copyright Act, R.S.C. 1985, c. C-42, claim the status of
author in respect of Caillou, the appellant L’Heureux in respect of the literary portion of
the original texts and the respondent in respect of the illustration and the physical aspect
of the character. In the arbitrator’s view, the involvement of the respondent and the
appellant L’Heureux in the development of the Caillou character was indivisible. The
work was therefore a work of joint authorship, within the meaning of s. 2 of the

Copyright Act.
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The licence contract for the fictitious Caillou character must therefore be
considered in its context. It was signed after protracted negotiations between the parties,
who were assisted by their lawyers. At that time, the respondent and the appellant
L’Heureux each mutually recognized the other’s status as co-author of the Caillou
character, as confirmed by letters that were exchanged after the agreement was signed,
which were submitted to the arbitrator. The arbitrator therefore quickly rejected the
argument that the contract was a sham. In the agreement, the co-authors assigned the
appellant Chouette all of the rights that were needed for the commercial exploitation of
Caillou in the entire world. While the arbitrator did not refer to the public order
provisions of the Act respecting the professional status of artists in the visual arts, arts
and crafts and literature, and their contracts with promoters (“Act respecting the
professional status of artists”), he stated the opinion that because the parties had not
stipulated a time limit, the contract was protected under s. 9 of the Copyright Act, for 50
years after the death of the last co-author. With respect to the rider of
December 15, 1994, he said that the obligation to consult the respondent did not create
avetoright. By his interpretation, neither the rider nor the licence contract imposed any

obligation to account.

In conclusion, the arbitrator pointed out that the licence and the rider related
solely to future works by the authors with the Caillou character as their subject. On this
point, he stated that because Chouette held the reproduction rights, it was the only one
authorized to use the Caillou character in any form and on any medium, provided that
a court agreed that the contracts were valid. Mr. Rémillard refrained from stating an
opinion on that subject. In my view, the judgment referring the matter to arbitration

reserved that question to the Superior Court.
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B. Quebec Superior Court (March 13, 1998)

Desputeaux then challenged the arbitration award, and asked the Superior
Court to annul it. She argued, inter alia, that the arbitrator had ruled on a dispute that
was not before him, the intellectual property in the Caillou character and the statﬁs ofthe
parties as co-authors. She also criticized the arbitrator for failing to apply the mandatory
provisions of the Act respecting the professional status of artists. In her submission,
their application would have justified annulment of the agreements between the parties.”
The respondent also criticized Mr. Rémillard for ruling on the main issues without
evidence and for conducting the arbitration without regard for the fundamental rules of

natural justice.

In a brief judgment delivered from the bench, Guthrie J. of the Superior
Court dismissed the application for annulment. In his opinion, none of the grounds of
nullity argued was material or well-founded. However, the judgment was mainly
restricted to a summary of the content of the annulment proceeding and reference to the
mostimportant statutory provisions applicable, including the articles of the Code of Civil
Procedure of Quebec relating to judicial review of the validity of arbitration decisions.

Desputeaux then appealed to the Quebec Court of Appeal.

C. Quebec Court of Appeal (Gendreau, Rousseau-Houle and Pelletier JJ.A.), [2001]
R.J.Q. 945

The Quebec Court of Appeal took a more favourable view of the application

for annulment made by Desputeaux. It unanimously allowed the appeal and annulled the

arbitration award. To begin with, in the opinion of Rousseau-Houle J.A., the award was
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null under s. 37 of the Copyright Act. According to her interpretation, that provision
requires that disputes as to ownership of copyright be heard by the Federal Court or the
superior courts, and therefore does not authorize arbitration, even commercial
arbitration, in that realm. In her opinion, the award exceeded the strict interpretation of
the contract documents, in respect of which arbitration would have been possible:
[TRANSLATION] “In deciding thé legal status [of the respondent] and [of the appellant
L’Heureux] in respect of the Caillou character, a work protected by the [Copyright Act],
the arbitrator assumed a competence he did not have” (para. 32). Then, examining the
case from the standpoint of the principles of the civil law, Rousseau-Houle J.A. added
that disputes over tﬁe status and capacity of persons or other matters of public order may
not be submitted to arbitration (art. 2639 C.C. Q. and art. 946.5 C.C.P.). She concluded,
on this point, that the paternity of the respondent’s copyright was a moral right that
attached to her personality. Accordingly, art. 2639 C.C.Q. exempted it from the

arbitrator’s jurisdiction (at paras. 40 and 44):

[TRANSLATION] The right precisely to credit for paterity of a work, like the
right to respect for one’s name, gives a purely “moral” connotation to the
dignity and honour of the creator of the work. From these standpoints, the
question of the paternity of copyright is not a matter for arbitration.

In ruling on the question of the monopoly granted by the [Copyright Act] to
an author, the arbitrator made a decision that not only had an impact on the
right to paternity of the work, but could be set up against persons other than
those involved in the dispute submitted for arbitration.

In the opinion of Rousseau-Houle J.A., the award also had to be annulled
because the arbitrator had not applied, or had misinterpreted, ss. 31 and 34 of the Act
respecting the professional status of artists, which lays down requirements in respect of

the form and substance of contracts between artists and promoters. For one thing, the



16

-22-
contracts did not state the extent of the exclusive rights granted, the frequency of the
reports to be made or the term of the agreements. The violation of these rules of public
order resulted in the nullity of the agreerﬁents and the award. The appellants were then
granted leave to appeal to this Court. In addition, there are still other proceedings
underway in the Superior Court in respect of various aspects of the legal relationship

between the parties.

V. Analysis

A. The Issues and the Positions of the Parties and Intervenors

There are three categories of problems involved in this case, all of them
connected to the central question of the validity of the arbitration award. First, we need
to identify the nature and limits of the arbitrator’s terms of reference. We will then have
to identify the issue that was before the arbitrator, in order to determine whether and how
those terms of reference were carried out. In considering that question, we will have to
examine the grounds on which the respondent challenged the conduct of the arbitration
proceeding, such as the violation of the principles of natural justice and the rules of civil
proof. We shall then discuss the main issues in this appeal, which relate to the
arbitrability of copyright problems and the nature and limits of judicial review of
arbitration awards made under the Code of Civil Procedure. That part of the discussion
will involve an examination of how rules of public order are applied by arbitrators and
the limits on the powers of the courts to intervene in respect of decisions made in that

regard.
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The parties argued diametrically opposed positions, each of them supported
by certain of the intervenors. I shall first summarize the arguments advanced by the
appellants, with the broad support of one of the intervenors, the Quebec National and
International Commercial Arbitration Centre (“the Centre”). I will then review the
arguments made by the respondent and the other intervenors, the Union des écrivaines
et écrivains québécois (“the Union”) and the Regroupement des artistes en arts visuels
du Québec (“RAAV”). Those intervenors took the same position as Desputeaux on

certain points.

In the submission of the appellants, the arbitration award was valid. In their
view, the legal approach taken by the Court of Appeal conflicted with the way that the
civil and commercial arbitration function has been defined in most modern legal systems,
and the decision-making autonomy that they recognize as inherent in that function. In
particular, in the field of intellectual property itself, modern legal systems frequently use
arbitration to resolve disputes (see M. Blessing, “Arbitrability of Intellectual Property
Disputes” (1996),12 Arb. Int’l 191, at pp. 202-3; W. Grantham, “The Arbitrability Qf
International Intellectual Property Disputes” (1996), 14 Berkeley J. Int’l L. 173, at
pp. 199-219). On that point, the Centre pointed to the risks involved in the decision of
the Court of Appeal and the need to protect the role of arbitration. In substance, Chouette
and L’Heureux argued, first, that s. 37 of the Copyright Act did not prohibit arbitration
of the ownership of copyright or the exercise of the associated moral rights. Nor do the
provisions of the Civil/ Code and the Code of Civil Procedure prohibit an arbitrator from
hearing those questions. In addition, an arbitrator may and must dispose of questions of
public order that are referred to him or her, or are inherent in his or her terms of reference.
Review of an arbitrator’s decision is strictly limited to the grounds set out in the Code of

Civil Procedure, which allows an award to be annulled for violation of public order only
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where the outcome of the arbitration is contrary to public order. It is not sufficient that
an error have been committed in interpreting and applying a rule of public order in order
for a court to be able to set aside an arbitrator’s decision. The appellants also submitted
that the matter of the status of the co-authors was before the arbitrator, and that he had
complied with the relevant rules in conducting the arbitration, the arbitrator being in
control of the procedure under the law. Chouette and L Heureux concluded by saying
that Mr. Rémillard could not be criticized for not ruling on the validity of the contracts,
having regard to the Act respecting the professional status of artists. That question was
not before him. What the judgment rendered by Bisaillon J., who referred the dispute to
arbitration, had done was to reserve consideration of the problem of the validity of the

contracts between the parties to the Superior Court.

The respondent first challenged the arbitrator’s definition of his terms of
reference. She argued that he had broadened them improperly by wrongly finding that
the ownership of the copyright and the status of L’Heureux and Desputeaux as co-authors
were before him. She further argued that he had erred in narrowing that definition by
failing to apply the mandatory rules in the Act respecting the professional status of artists
and thereby failing to rule as to the validity of the contracts in issue. Desputeaux also
criticized the conduct of the arbitration proceeding, alleging that the arbitrator had
disposed of the copyright issue and of the moral rights resulting from the copyright
without evidence. In her submission, s. 37 of the Copyright Act denied the arbitrator any
jurisdiction'in this respect. As well, the Civil Code of Québec also did not permit those
matters to be submitted to arbitration because they are matters of public order. All that
could be submitted to arbitration under the Act respecting the professional status of artists
was questions relating purely to the interpretation and application of the contracts.

Desputeaux’s final submission was that the Superior Court could have reviewed the
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arbitration award based on any error made in interpreting or applying a rule of public
order. Therespondent argued that the award was vitiated by errors of that nature, and that
those errors justified annulling the award. She therefore sought to have the appeal
dismissed. The Union and the RAAYV supported her arguments in respect of the nature

of copyright, the arbitrator’s jurisdiction and the application of rules of public order.
B. The Arbitrator’s Terms of Reference

We need only consider the parties’ arguments to see that there is a
preliminary problem in analysing this appeal. It would be difficult to assess the weight
of the substantive law arguments made by either party, or the justification for intervention
by the Superior Court, without first identifying the issues that were in fact before the
arbitrator, either at the behest of the parties or pursuant to the earlier decisions of the
courts. Simply by identifying those issues, we will be able to eliminate, or at least to
narrow, certain questions of law or procedure. That would be the case if, for example, we
were to conclude that the problem of ownership of the copyright was not before the
arbitrator, by reason of the legislation that governed his decision. The award could then

be annulled on that ground alone, under art. 946.4, para. 4 C.C.P.

The question of the scope of the arbitrator’s mandate has influenced the
course of the judicial proceedings in this case from the outset. There are serious
difficulties involved in this problem, both because of the manner in which the arbitration
proceedings were conducted and because of how the application for annulment that is
now before this Court has been conducted. We can only regret that the parties and the
arbitrator did not clearly define what his terms of reference included. That precaution

would probably have reduced the number and length of the conflicts between the parties.
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The parties to an arbitration agreement have virtually unfettered autonomy
in identifying the disputes that may be the subject of the arbitration proceeding. As we
shall later see, that agreement comprises the arbitrator’s terms of reference and delineates
the task he or she is to perform, subject to the applicable statutory provisions. The
primary source of an arbitrator’s competence is the content of the arbitration agreement
(art. 2643 C.C.Q.). If the arbitrator steps outside that agreement, a court may refuse to
homologate, or may annul, the arbitration award (arts. 946.4, para. 4 and 947.2 C.C.P.).
In this case, the arbitrator’s terms of reference were not defined by a single document.
His task was delineated, and its content determined, by a judgment of the Superior Court,
and by a lengthy exchange of correspondence and pleadings between the parties and

Mr. Rémillard.

First, however, we must note the importance of the judgment of the Superior
Court rendered by Bisaillon J. As mentioned earlier, the parties’ court battles had begun
with the filing by Chouette of a motion for declaratory judgment. Chouette wanted to
have the agreements between it and Desputeaux and L’Heureux declared to be valid, and
its exclusive distribution rights in Caillou confirmed. Relying on s. 37 of the Act
respecting the professional status of artists, the respondent brought a declinatory
exception seeking to have the dispute referred to an arbitrator. Bisaillon J. allowed the
motion in part. He referred the case to arbitration, except the question of the actual
existence of the contract, and the validity of that contract, which, in his opinion, fell
within the jurisdiction of fhe Superior Court. That judgment, which has never been
challenged, limits the arbitrator’s competence by removing any consideration of the
problems relating to the validity of the agreements from him. That restriction necessarily

included any issues of nullity based on compliance by the agreements with the
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requirements of the Act respecting the professional status of artists. The tenor of the
judgment rendered by Bisaillon J. means that one of the respondent’s criticisms, her
complaint that he had not considered or applied that Act, may therefore be rejected
immediately. Given the decision of the Superior Court, the arbitrator had to proceed on
the basis that this problem was not before him. What now remains to be determined is
whether the question of copyright, and ownership of that copyright, was before

Mr. Rémillard.

On this point, we must refer to the materials exchanged by the parties. The
arbitration agreement in question in this case took the form of an exchange of letters
rather than a single, complete instrument exhaustively stipulating all the parameters of the
arbitration proceeding. While we may regret that the parties thus failed to circumscribe
the arbitrator’s powers more clearly, we must acknowledge that the rule made by the
legislature in this respect was a very flexible one, despite the requirement that there be
a written instrument: “An arbitration agreement shall be evidenced in writing; it is
deemed to be evidenced in writing if it is contained in an exchange of communications
which attest to its existence or in an exchange of proceedings in which its existence is

alleged by one party and is not contested by the other party” (art. 2640 C.C.Q.).

Neither the courts below nor the arbitrator dwelt at length on the question of
the actual content of the arbitration agreement. By letter dated May 13, 1997, the
arbitrator confirmed his mandate to the parties, but he did not specify the scope of his
terms of reference (Appellants’ Record, at p. 61). There is no clear statement by the
arbitrator in the arbitration award of the limits of his competence, with the exception of

a few comments asserting that he was competent to interpret the contracts, but not to
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nullify them (see, for example, pp. 11 and 15 of the arbitration award and the first

“Whereas” in the award (Appellants’ Record, at pp. 65 et seg.)).

Nor does the succinct decision given by the Superior Court contain any
indication as to the scope of the arbitrator’s mandate. On that point, Guthrie J. simply

said, at p. 3, without discussing the content of the agreement:

[TRANSLATION] Whereas the applicant has not proved that the arbitration
award dealt with a dispute that was not covered by the provisions of the
arbitration agreement;

The Court dismissed the amended motion with costs.

Thus the trial judge failed to consider the question of the scope of the agreement having
regard to all of the facts, although the evidence in the record shows that this question was
argued before him. Guthrie J. in fact refused to hear evidence concerning the argument
made as to the scope of the arbitrator’s mandate, because there was no transcript of
argument before the arbitrator. (Excerpts from counsel’s argument, Respondent’s Record,
at pp. 10 ef seq.; Respondent’s Factum, at para. 25; see also the amended motion by the
respondent-applicant Héléne Desputeaux seeking to have the arbitration award annulled,

October 28, 1997, Appellants’ Record, at pp. 14 et seq.)

The Court of Appeal also addressed the question of the limits placed on the
arbitrator’s mandate by the agreement only briefly. It found that [TRANSLATION] “[i]t is
difficult to argue, when we consider the relief sought by counsel for the appellant in the

statement of facts that they submitted to the arbitrator, that the arbitration award dealt
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with a dispute that was not specifically mentioned in the arbitration agreement”

(para. 31).

In the appellants’ submission, the arbitrator’s mandate was such that it was
open to him to address the co-authorship question. The arbitrator was competent to
interpret the contracts submitted to arbitration. In fact, art. 1 of the licence contract states
that the appellant L’Heureux and the respondent are co-authors. Desputeaux analysed the
content of the arbitrator’s mandate much more restrictively. In her submission, the parties
had agreed that the arbitrator was not to dispose of the co-authorship qhestion. She
further criticized the arbitrator for not having egpressly stated that he was competent to
dispose of that matter, and argued that this failure had made it impossible for her to

contest that competence or place the relevant evidence on the record.

Although the letters exchanged by the parties in this respect wére not
reproduced in the appeal record, we do have a description of the content of those letters
in the amended motion introduced by Ms. Desputeaux in the Superior Court, seeking to
have the arbitration award annulled (amended motion of the respondent-applicant
Heélene Desputeaux for annulment of an arbitration award, October 28, 1997, Appellants’
Record, at pp. 12 et seq.). It seems that the first proposed mandate was prepared by
Chouette on May 20, 1997. That proposal clearly addressed the question of
co-authorship. In para. 8.1c), it said: [TRANSLATION] “[i]n the event of a decision
favourable to Héléne Desputeaux on the interpretation of contracts R-1 (RR-3) and R-2
(RR-5), arbitration on the concept of co-authorship in order to estéblish the parties’
rights”. The respondent replied to that proposal on May 21, 1997, stating the question of
co-ownership status as follows: [TRANSLATION] “Whether or not the decision is

favourable to our client, are Ms. L’Heureux and Ms. Desputeaux the co-authors of
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Caillou?” On May 23, 1997, the appellant Chouette sent the respondent a true copy of
a letter sent to the arbitrator in which the following passages, concerning the arbitrator’s

mandate, appear:

[TRANSLATION]  Accordingly, before going any further and before
considering any other question, we should determine what interpretation is
indicated by Exhibits R-1 (RR-3) and R-2 (RR- 5), we should see whether
they are compatible and see what obligations they indicate for each of the
parties.

When that question has been disposed of, in accordance with your decision,

we will be able to consider what financial obligation arises from those
contracts, and the question of co-authorship.

On June 3, 1997, the respondent sent her record to the arbitrator; it included
documents that were relevant in establishing copyright. On June 9, 1997, she again
defined the arbitrator’s mandate, in response to another letter sent to the parties by the
arbitrator on June 4, 1997 (unfortunately not reproduced in the record). She confirmed
at that time that she understood from that letter that the arbitrator intended to rule on the
question of co-authorship. She then described the scope of the arbitrator’s mandate as

follows:

[TRANSLATION] Mr. Rémillard will therefore consider the question of the
real scope of Exhibits R-1 (RR-3), R-2 (RR-5) and R-3 (RR-15) and of what
powers are available to Les Editions Chouette (1987) inc. (point (a) of your
letter of May 20, 1997).

In our view, that interpretation will necessarily lead to the question of
co-authorship, which you raised at the beginning of your letters of
June 4, 1997, and May 20, 1997. Mr. Rémillard will have to tell us whether
Exhibits R-1 (RR-3) and R-3 (RR-15), as interpreted in the entire context of
the contractual relationship between the parties, is or is not an agreement
between co-authors concerning their respective rights and obligations. . . .
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OnJune 11, 1997, the appellant Chouette sent its final proposal for a mandate

to the respondent and the arbitrator. It states as follows:

[TRANSLATION] For our part, we in fact continue to believe that we should
first address the interpretation of Exhibits R-1 (RR-3), R-2 (RR-5) and R-3
(RR-15), which obviously cannot be separated from their context.

The other stage, the question of co-authorship, we are keeping on the agenda,
and we are certain that Me Rémillard has complete competence to hear it.
However, we still maintain that in the event that the interpretation of the
contracts, Exhibits R-1 (RR-3), R-2 (RR-5) and R-3 (RR-15), is favourable
to us, that discussion will be moot. We are therefore not committing
ourselves to proceed on that subject.

The letter goes on to say, in respect of evidence that might be presented:

[TRANSLATION] Obviously, if the discussion goes ahead on the question of
the co-authorship concept, we reserve the right to reverse this decision and
require that witnesses be heard and additional exhibits be introduced.

On June 11, 1997, the respondent ultimately reconsidered her understanding
of the mandate, in the last letter exchanged between the parties. According to that letter,
the question of co-authorship had been suspended and the arbitrator’s competence in that

respect depended on a new mandate being negotiated.

[TRANSLATION] We note that we are in minimal agreement to proceed in
respect of the interpretation of Exhibits R-1 (RR-3), R-2 (RR-5) and R-3
(RR-15).

We shall therefore proceed on that clearly stated question. With respect to
the other stages you suggest, we shall see whether it is possible to agree on
a mandate that could be given to an arbitrator. We are not committing
ourselves to any agreement in this respect and we reiterate our earlier
correspondence.
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That same day, adding to the confusion, the respondent amended the
statement of facts she had submitted to the arbitrator, contradicting what it had said
earlier. It now again sought to have the arbitrator rule as to the status of L’Heureux and

the respondent as co-authors:

[TRANSLATION] FOR ALL OF THE FOREGOING REASONS, MS. DESPUTEAUX
ASKS THE HONOURABLE ARBITRATOR: . . . TO INTERPRET that, in accordance
with the publishing contracts, Exhibit R-2, Ms. Desputeaux is the sole author
and sole owner of the copyright in her illustrations of the Caillou character
and in the character itself:

Subsequently, counsel for the respondent removed from the record all of the
exhibits that could have been used by their client as evidence on the question of
co-authorship. In the appellants’ submission, and in the opinion of the Court of Appeal,
the scope of the arbitrator’s mandate is confirmed by the statement of the relief sought by
the respondent in her statement of facts. In their view, the respondent cannot both
expressly ask the arbitrator to rule on a question and subsequently argue that he exceeded
his mandate by ruling on the question (see Court of Appeal decision, at para. 31).
However, the respondent now replies that the relief she sought was amended before the
arbitrator, and that he annotated the statement of facts on the first day of the arbitration
proceeding. Guthrie J. of the Superior Courtrefused to admit the annotated version of the
statement of facts, and no copy was introduced by the parties in this Court. We therefore
cannot consider that amendment to be an established fact in determining the scope of the

mandate assigned to Mr. Rémillard.

Despite the unfortunate uncertainties that remain as to the procedure followed
in defining the terms of reference for the arbitration, they necessarily included the

problem referred to as “co-authorship” in the context of this case. In order to understand
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the scope of the arbitrator’s mandate, a purely textual analysis of the communications
between the parties is not sufficient. The arbitrator’s mandate must not be interpreted
restrictively by limiting it to what is expressly set out in the arbitration agreement. The
mandate also includes everything that is closely connected with that agreement, or, in
other words, questions that have [TRANSLATION] “a connection with the question to be
disposed of by the arbitrators with the dispute submitted to them” (S. Thuilleaux,
L’arbitrage commercial au Québec: droit interne — droit international privé (1991), at
p. 115). Since the 1986 arbitration reforms, the scope of arbitration agreements has been
interpreted liberally (N. N. Antaki, Le réglement amiable des litiges (1998), at p. 103;
Guns N’Roses Missouri Storm Inc. v. Productions Musicales Donald K. Donald Inc.,
[1994] RJ.Q. 1183 (C.A.), at pp. 1185-86, per Rothman J.A.)). From a liberal
interpretation of the arbitration agreement, based on identification of the objectives of the
agreement, we can conclude that the question of co-authorship was intrinsically related
to the other questions raised by the arbitration agreement. For example, in order to
determine the rights of Chouette to produce and sell products derived from Caillou, it is
necessary to ascertain whether the owners of the copyright in Caillou assigned their
patrimonial rights to Chouette. In order to answer that question, we must then identify

the authors who were authorized to assign their patrimonial rights in the work.

Certain elements of the letters exchanged by the parties and of the arbitration
award confirm the validity of that interpretation. For instance, in her letter of
June 9, 1997, the respondent said that the interpretation of the contracts and the
determination of the powers held by the appellant Chouette [TRANSLATION] “will
necessarily lead to the question of co-authorship” (amended motion of the
respondent-applicant Desputeaux to have an arbitration award annulled, Appellants’

Record, at p. 16). In reply to that letter, Chouette pointed out that in the event that the
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interpretation of the contracts was favourable to it, the discussion of the question of
co-authorship would become moot (amended motion of the respondent-applicant
Desputeaux to have an arbitration award annulled, Appellants’ Record, at p. 17). In
addition, the following passage from p. 7 of the arbitration award indicates that the
interpretation of the contracts in respect of ownership of the copyright is connected with
questionsrelating to the powers of Chouette and the economic and moral rights associated

with the commercial exploitation of the Caillou character:

[TRANSLATION] The respective claims of the parties are based on
ownership of the copyright in Caillou. What we must do is define that
concept, in accordance with the law. We must determine whether those
rights apply to everything connected with Caillou, or only in respect of some
of the components, if there is more than one owner of the copyright; we must
also determine the respective shares both of the economic and moral rights
deriving from the original literary and artistic production and of the rights in
what are referred to as “derivative products”.

Section 37 of the Act respecting the professional status of artists provides that
every dispute arising from the interpretation of a contract between an artist and a
promoter shall be submitted to an arbitrator. The nature of the questions of interpretation
submitted to the arbitrator meant that it was necessary to consider the problem of
ownership of the copyright. Plainly, that problem was intimately and necessarily
connected to the interpretation and application of the agreements that the arbitrator had
to examine. Because that question was in fact before the arbitrator, we must now consider
whether the applicable legislation prohibited consideration of the question being assigned
to him, as the respondent argues. Desputeaux’s argument on that point is two-pronged.
The first part is based on federal copyright legislation, which, in her submission, prohibits
the question of the intellectual property in a work being referred to arbitration. The

second is based on the provisions of the Civil Code and the Code of Civil Procedure,
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which provide that questions relating to personality rights may not be referred to
arbitration. As we know, the decision that is on appeal here accepted both elements of

that argument.

C. Section 37 of the Copyright Act and Arbitration of Disputes Relating to Copyright

In the opinion of the Court of Appeal, s. 37 of the Copyright Act prevented
the arbitrator from ruling on the question of copyright, since that provision assigns
exclusive jurisdiction to the Federal Court, concurrently with the provincial courts, to hear
and determine all proceedings relating to the Act (para. 41). With respect, in my view the
Court of Appeal has substantially and incorrectly limited the powers of arbitrators in
relation to copyright. Its approach is inconsistent with the trend in the case law and
legislation, WhiCil has been, for several decades, to accept and even encourage the use of
civil and commercial arbitration, particularly in modern western legal systems, both

common law and civil law.

The purpose and context of s. 37 of the Copyright Act demonstrate that it has
two objectives. First, its intention is to affirm the jurisdiction that the provincial courts,
as a rule, have in respect of private law matters concerning copyright. Second, it is
intended to avoid fragmentation of trials concerning copyright that might result from the
division of jurisdiction ratione materiae between the federal and provincial courts in this

field.

The respondent’s argument is that s. 37 of the Copyright Act does not permit
questions of copyright to be referred anywhere other than to the public judicial system.

Both Parliament and the provincial legislature, however, have themselves recognized the
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existence and legitimacy of the private justice system, often consensual, parallel to the
state’s judicial system. In Quebec, for example, recognition of arbitration is reflected in
art. 2638 C.C.Q., which defines an arbitration agreement as “a contract by which the
parties undertake to submit a present or future dispute to the decision of one or more
arbitrators, to the exclusion of the courts”. The Civil Code excludes from arbitration only
“[d]isputes over the status and capacity of persons, family members or other matters of
public order” (art. 2639 C.C.Q.). In like manner, the Parliament of Canada has
recognized the legitimacy and importance of arbitration, for example by enacting the
Commercial Arbitration Act, R.S.C. 1985, c¢. 17 (2nd Supp.). That Act makes the ‘
Commercial Arbitration Code, which is based on the model law adopted by the United
Nations Commission on International Trade Law on June 21, 1985, applicable to disputes
involving the Canadian government, a departmental corporation or a Crown corporation
or in relation to maritime or admiralty matters. Article 5 of the Code in fact makes

arbitration the preferred method of resolving disputes in matters to which it applies.

However, an arbitrator’s powers normally derive from the arbitration
agreement. In general, arbitration is not part of the state’s judicial system, although the
state sometimes assigns powers or functions directly to arbitrators. Nonetheless,
arbitration is still, in a broader sense, a part of the dispute resolution system the

legitimacy of which is fully recognized by the legislative authorities.

The purpose of enacting a provision like s. 37 of the Copyright Act is to
define the jurisdiction ratione materiae of the courts over a matter. It is not intended to
exclude arbitration. It merely identifies the court which, within the judicial system, will
have jurisdiction to hear cases involving a particular subject matter. It cannot be assumed

to exclude arbitral jurisdiction unless it expressly so states. Arbitral jurisdiction is now
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part of the justice system of Quebec, and subject to the arrangements made by Quebec

pursuant to its constitutional powers.

Section 92(14) of the Constitution Act, 1867 gives the provinces the power
to constitute courts that will have jurisdiction over both provincial and federal matters.
Section 101 of that Act allows the Parliament of Canada to constitute courts to administer
federal laws. Unless Parliament assigns exclusive jurisdiction over a matter governed by
federal law to a specific court, the courts constituted by the province pursuant to its
general power to legislate in relation to the administration of justice will have jurisdiction
over any matter, regardless of legislative jurisdiction (H. Brun and G. Tremblay, Droit
constitutionnel (4th ed. 2002), at p. 777). As this Court stated in Canada (Human Rights
Commission) v. Canadian Liberty Net, [1998] 1 S.C.R. 626, at para. 28:

Thus, even when squarely within the realm of valid federal law, the Federal
Court of Canada is not presumed to have jurisdiction in the absence of an
express federal enactment. On the other hand, by virtue of their general
jurisdiction over all civil and criminal, provincial, federal, and constitutional
matters, provincial superior courts do enjoy such a presumption.

In Ontario (Attorney General) v. Pembina Exploration Canada Ltd., [1989]
1 S.C.R. 206, this Court had to determine whether a province had the power to grant
jurisdiction to a small claims court to hear admiralty law cases. La Forest J. found that

grant of jurisdiction to be constitutionally valid, as follows, at p. 228:

I conclude that a provincial legislature has the power by virtue of
s. 92(14) of the Constitution Act, 1867 to grant jurisdiction to an inferior
court to hear a matter falling within federal legislative jurisdiction. This
power is limited, however, by s. 96 of that Act and the federal government’s
power to expressly grant exclusive jurisdiction to a court established by it
under s. 101 of the Act. Since neither of these exceptions applies in the
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present case, the grant of jurisdiction in s. 55 of the Small Claims Courts Act
authorizes the Small Claims Court to hear the action in the present appeal.

A province has the power to create an arbitration system to deal with cases
involving federal laws, unless the Parliament of Canada assigns exclusive jurisdiction
over the matter to a court constituted pursuant to its constitutionai powers or the case falls
within the exclusive jurisdiction of the superior courts under s. 96 of the Constitution Act,
1867. The Parliament of Canada could also grant concurrent jurisdiction to specific
provincial courts. For example, it could enact a provision stipulating that “the Federal
Court shall have concurrent jurisdiction with provincial superior courts to hear all
proceedings in relation to the administration of the Act”. However, this is not what it did

in this case.

Section 37 of the Copyright Act gives the Federal Court concurrent
jurisdiction in respect of the enforcement of the Act, by assigning shared jurisdiction
ratione materiae in respect of copyright to the Federal Court and “provincial courts”.
That prpvision is sufficiently general, in my view, to include arbitration procedures
created by a provincial statute. If Parliament had intended to exclude arbitration in
copyright matters, it would have clearly done so (for a similar approach, see Automatic
Systems Inc. v. Bracknell Corp. (1994), 113 D.L.R. (4th) 449 (Ont. C.A.), at pp. 457-58;
J. E. C. Brierley, “La convention d’arbitrage en droit québécois interne”, [1987] C.P. du
N. 507, at para. 62). Section 37 is therefore not a bar to referring this case to arbitration.
We must now consider whether doing so is prohibited by the civil law and rules of

procedure of Quebec.
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D. Copyright, Public Order and Arbitration

At this point, this case is governed by the statutory arrangements for
arbitration in Quebec. The legal nature of the arbitration proceeding in question,
however, requires further comment. The matter was referred to arbitration under s. 37 of
the Act respecting the professional status of artists. That provision establishes arbitral
jurisdiction. It allows one party to require that a matter be referred to an arbitrator.
However, it allows the parties to renounce submission of a case to an arbitrator; that
means that, unlike, for example, grievance arbitration under Canadian labour relations
legislation, the procedure is consensual in nature. (See, for example, Weber v. Ontario

Hydro, [1995] 2 S.C.R. 929.)

The legal framework that governs this arbitration procedure is therefore the
same as the one established by the relevant provisions of the Civil Code and the Code of
Civil Procedure. The Civil Code recognizes the existence and validity of arbitration
agreements. With the exception of questions of public order, and certain matters such as
the status of persons, it gives the parties the freedom to submit any dispute to arbitration
and to determine the arbitrator’s terms of reference (art. 2639 C.C.Q.). The Code of Civil
Procedure essentially leayes the manner in which evidence will be taken, and the
procedure for the arbitration, to the parties and the authority of the arbitrator (arts. 944.1

and 944.10 C.C.P.).

Relying onarts. 946.5 C.C.P. and 2639 C.C.Q., the Court of Appeal held that
cases involving ownership of copyright may not be submitted to arbitration. In the
Court’s opinion, copyright, like moral rights, attaches to the personality of the author (at

para. 40):
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[TRANSLATION] The right to fair recognition as the creator of a work, like the
right to respect for one’s name, carries a purely moral connotation that
derives from the dignity and honour of the creator of the work. From that
standpoint, the question of ownership of copyright cannot be arbitrable.

In addition, the Court of Appeal took the view that cases relating to ownership
of copyright, as well as cases concerning the scope and validity of copyright, must be
assigned exclusively to the courts because the decisions made in such cases may, as a
rule, be set up against the entire world. The fact that they may be set up against third
parties would therefore mean that they could not be left to arbitrators to decide, and rather

must be disposed of by the public judicial system (para. 42).

Article 2639 C.C.Q. expressly provides that the parties may not submit a
dispute over a matter of public order or the status of persons, which is, in any event, a
matter of public order, to arbitration. Logically, art. 946.5 C.C.P. provides that a court
can refuse homologation of an award where the matter in dispute cannot be settled by
arbitration or is contrary to public order. Thus the law establishes a mechanism for
overseeing arbitral activity that is intended to preserve certain values that are considered
to be fundamental in a legal system, despite the freedom that the parties are given in
determining the methods of resolution of their disputes. However, we must analyse the
relationship between the application of rules that are regarded as matters of public order
and arbitral jurisdiction in greater depth. Ultimately, that question deals with the
limitations placed on the autonomy of the arbitration system and the nature of, and
restraints on, intervention by the courts in consensual arbitration, which is governed by

the civil law and civil procedure of Quebec.
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In order to determine whether questions‘relating to ownership of copyright

fall outside arbitral jurisdiction, as the Court of Appeal concluded, we must more clearly
define the concept of public order in the context of arbitration, where it may arise in a
number of forms, as it does here, for instance, inrespect of circumscribing the jurisdic;[ion
ratione materiae of the arbitration (Thuilleaux, supra, at p. 36). Thus a matter may be
excluded from the field covered by arbitration because it is by nature a “matter of public
order”. The concept also applies in order to define and, on occasion, restrict the scope of

legal action that may be undertaken by individuals, or of contractual liberty. The

~ variable, shifting or developing nature of the concept of public order sometimes makes

it extremely difficult to arrive at a precise or exhaustive definition of what it covers.
(J.-L. Baudouin and P.-G. Jobin, Les obligations (5th ed. 1998), at pp. 151-52; Auerbach
v. Resorts International Hotel Inc., [1992] R.J.Q. 302 (C.A)), at p. 304; Goulet v.
Transamerica Life Insurance Co. of Canada, [2002] 1 S.C.R. 719, 2002 SCC 21, at
paras. 43-46) The development and application of the concept of public order allows for
a considerable amount of judicial discretion in defining the fundamental values and
principles of a legal system. In interpreting and applying this concept in the realm of
consensual arbitration, we must therefore have regard to the legislative policy that accepts
this form of dispute resolution and even seeks to promote its expansion. For that reason,
in order to preserve decision-making autonomy within the arbitration system, it is
important that we avoid extensive application of the concept by the courts. Such wide
reliance on public order in the realm of arbitration would jeopardize that autonomy,
contrary to the clear legislative approach and the judicial policy based on it.
(Laurentienne-vie, compagnie d’assurance inc. v. Empire, compagnie d’assurance-vie,
[2000]R.J.Q. 1708 (C.A.), atp. 1712; Mousseau v. Société de gestion Paquin Iltée, [1994]
R.J.Q. 2004 (Sup. Ct.), at p. 2009, citing J. E. C. Brierley, “Chapitre XVIII de la

convention d’arbitrage, art. 2638-2643”, in Barreau du Québec et Chambre des notaires
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du Québec, La réforme du Code civil: obligations, contrats nommés (1993), vol. 2, at
pp. 1067, 1081-82; J. E. C. Brierley, “Une loi nouvelle pour le Québec en matiére
d’arbitrage” (1987), 47 R. du B. 259, at p. 267; L. Y. Fortier, “Delimiting the Spheres of
Judicial and Arbitral Power: ‘Beware, My Lord, of Jealousy’ (2001), 80 Can. Bar

Rev. 143)

A broad interpretation of the concept of public order in art. 2639, para. 1
C.C.Q. has been expressly rejected by the legislature, which has specified that the fact
that the rules applied by an arbitrator are in the nature of rules of public order is not a
ground for opposing an arbitration agreement (art. 2639, para. 2 C.C.Q.). The purpose
of enacting art. 2639, para. 2 C.C.Q. was clearly to put an end to an earlier tendency by
the courts to exclude any matter relating to public order from arbitral jurisdiction. (See
Condominiums Mont St-Sauveur inc. v. Constructions Serge Sauvé Itée, [1990]
R.J.Q. 2783, at p. 2789, in which the Quebec Court of Appeal in fact stated its
disagreement with the earlier decision in Procon (Great Britain) Ltd. v. Golden Eagle
Co., [1976] C.A. 565; see also Mousseau, supra, at p. 2009.) Except in certain
fundamental matters, relating, for example, strictly to the status of persons, as was found
by the Quebec Superior Court to be the case in Mousseau, supra, an arbitrator may
dispose of questions relating to rules of public order, since they may be the subject matter
of the arbitration agreement. The arbitrator is not compelled to stay his or her
proceedings the moment a matter that might be characterized as a rule or principle of

public order arises in the course of the arbitration.

Public order arises primarily when the validity of an arbitration award must
be determined. The limits of that concept’s role must be defined correctly, however.

First, as we have seen, arbitrators are frequently required to consider questions and,
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statutory provisions that relate to public order in order to resolve the dispute that is before
them. Mere consideration of those matters does not mean that the decision may be
annulled. Rather, art. 946.5 C.C.P. requires that the award as a whole be examined, to
determine the nature of the result. The court must determine whether the decision itself,
in its disposition of the case, violates statutory provisions or principles that are matters
of public order. In this case, the Code of Civil Procedure is more concerned with whether
the disposition of a case, or the solution it applies, meets the relevant criteria than with
whether the specific reasons offered for the decision do so. An error in interpreting a
mandatory statutory provision would not provide a basis for annulling the award as a
violation of public order, unless the outcome of the arbitration was in conflict with the
relevant fundamental principles of public order. That approach, which is consistent with
the language used in art. 946.5 C.C.P., corresponds to the approach taken in the law of
a number of states where arbitration is governed by legal rules analogous to those now
found in Quebec law. The courts in thosé countries have limited the consideration of
substantive public order to reviewing the outcome of the award as it relates to public
order. (See: E. Gaillard and J. Savage, eds., Fouchard, Gaillard, Goldman on
International Commercial Arbitration (1999), at pp. 955-56, No. 1649; J.-B. Racine,
L’arbitrage commercial international et I’ordre public, vol. 309 (1999), at pp. 538-55,
in particular at pp. 539 and 543; Société Seagram France Distribution v. Société GE
Massenez, Cass. civ. 2°, May 3, 2001, Rev. arb. 2001.4.805, note Yves Derains.) And
lastly, in considering the validity of the award, the clear rule stated in art. 946.2 C.C.P.,
which prohibits a court from inquiring into the merits of the dispute, must be followed.
In applying a concept as flexible and changeable as public order, these fundamental

principles must be adhered to in determining the validity of an arbitration award.
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This case raises a number of aspects of the application of the rules and
principles that form part of public order. We must first ask whether copyright, as a moral
right, is analogous to the matters enumerated in art. 2639, para. 1 C.C.Q. and is therefore
outside the jurisdiction ratione materiae of the arbitration system. Second, we must
determine whether that provision prohibits arbitration as to the ownership of copyright
based on the erga omnes nature of this type of decision. And third, although the question
of the validity of the contracts was not before the arbitrator in this case, as we have seen,
because of the discussion that took place between the parties, it is nonetheless useful to
consider whether the arbitrator might have had the authority to declare the publishing
contracts invalid because of the defects of form that were alleged to exist in them, under

the rules set out in ss. 31 and 34 of the Act respecting the professional status of artists.

(i) Public Order and the Nature of Copyright

In my view, the Court of Appeal was in error when it said that the fact that
s. 14.1 of the Copyright Act provides that moral rights may not be assigned means that
problems relating to the ownership of copyright must be treated in the same manner as
questions of public order, because they relate to the status of persons and rights of
personality, and must therefore be removed from the jurisdiction of arbitrators. The
opinion of the Court of Appeal is based on an incorrect understanding of the nature of
copyright in Canada and of the way in which the legal mechanisms that govern copyright

and provide for it to be exercised and protected operate.

Parliament has indeed declared that moral rights may not be assigned, but it
permits the holders of those rights to waive the exercise of them. The Canadian

legislation therefore recognizes the overlap between economic rights and moral rights in
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the definition of copyright. This Court has in fact stressed the importance placed on the
economic aspects of copyright in Canada: the Copyright Act deals with copyright
primarily as a system designed to organize the economic management of intellectual
property, and regards copyright primarily as amechanism for protecting and transmitting
the economic values associated with this type of property and with the use of it. (See
Théberge v. Galerie d’Art du Petit Champlain inc., [2002] 2 S.C.R. 336, 2002 SCC 34,

at paras. 11-12, per Binnie J.)

In the context of Canadian copyright legislation, although the work is a
“manifestation of the personality of the author”, this issue is very far removed from
questions relating to the status and capacity of persons and to family matters, within the
meaning of art. 2639 C.C.Q. (M. Goudreau, “Le droit moral de I’auteur au Canada”
(1994), 25 R.G.D. 403, at p. 404). The Act is primarily concerned with the economic
management of copyright, and does not prohibit artists from entering into transactions
involving their copyright, or even from earning revenue from the exercise of the moral
rights that are part of it. As the intervenors UNEQ and CMA point out, an artist may even
charge for waiving the exercise of his or her moral rights (see Théberge, supra, at

para. 59).

In addition, the Quebec legislation recognizes the legitimacy of transactions
involving copyright, and the validity of using arbitration to resolve disputes arising in
respect of such transactions: in s. 37 of the Act respecting the professional status of
artists, the legislature has expressly provided that in the absence of an express
renunciation, every dispute between an artist and a promoter shall be submitted to an
arbitrator. Contracts between artists and promoters systematically contain stipulations

relating to copyright. It would be paradoxical if the legislature were to regard questions
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concerning copyright as not subject to arbitration because they were matters of public
order, on the one hand, and on the other hand to direct that this method of dispute
resolution be used in the event of conflicts relating to the interpretation and application

of contracts that govern the exercise of that right as between artists and promoters.

Accordingly, the award in issue in this case does not deal with a matter that
by its nature falls outside the jurisdiction of the arbitrators. It is therefore not contrary to
public order; if it had been, a court would have been justified in annulling it (art. 946.5
C.C.P.). On the contrary, it is a valid disposition of a matter, ownership of copyright, that
is one of the primary elements of the dispute between the parties in respect of the

interpretation and application of the agreements between them.

(i)) Public Order and the Erga Omnes Nature of Decisions Concerning
Copyright

In the opinion of the Court of Appeal, the fact that a decision in respect of
copyright may be set up against the entire world, and accordingly the nature of its effects
on third parties, was a bar to the arbitration proceeding. Those characteristics meant that
only the courts could hear such cases (Court of Appeal decision, at paras. 42 and 44).
That interpretation is based on an error as to the nature of the concept of res judicata and
the extent to which decisions made in the judicial system may be set up against third

parties.

First, the Code of Civil Procedure does not consider the effect of an
arbitration award on third parties to be a ground on which it may be annulled or its
homologation refused (art. 946.4 C.C.P.). As the appellants assert, the opinion of the

Court of Appeal on this question fails to have regard to the principle of res judicata,
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which holds that a judgment is authoritative only as between the parties to the case
(art. 2848 C.C.Q.; see J.-C. Royer, La preuve civile (2nd ed. 1995), at pp. 490-91). The
arbitration proceeding in this case was between two private parties involved in a dispute
as to the proper interpretation of a contract. The arbitrator ruled as to the ownership of
the copyright in order to decide as to the rights and obligations of the parties to the
contract. The arbitral decision is authority between the parties, but is not binding on third
parties who were not involved in the proceeding. To illustrate this point, there would be
nothing to prevent someone who was not a party to the arbitration agreement who had
also been involved in writing the texts for the Caillou books from applying to a court to

have his or her copyright recognized.

(11)  Sections 31 and 34 of the Act respecting the professional status of
artists

In the alternative, the Court of Appeal held that the arbitrator had a duty to
ensure that the mandatory formalities imposed by ss. 31 and 34 of the Act respecting the
professional status of artists had been complied with in the formation of the contracts, and
that he had failed to perform that duty (Court of Appeal decision, at paras. 48-49). Our
examination of the conduct of the arbitration disposed of that criticism, because the
problem of contract validity was excluded from the arbitrator’s mandate by the decision

of Bisaillon J. of the Superior Court.

At this stage in the consideration of the appeal, it is worth recalling certain
features of the mechanism for submitting disputes' to an arbitrator under s. 37 of the Act
respecting the professional status of artists. Either of the two parties may decide to refer
a dispute arising from the interpretation and application of the provisions of a contract

subject to the Act to the arbitrator. However, if both parties agree to limit the arbitrator’s
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terms of reference, he may not expand his mandate on his own initiative. Nonetheless,
to the extent that his terms of reference included an examination of the validity of the
contracts and in particular of the formalities and rules characterized as mandatory that are
found in ss. 31 and 34 of the Act, such as those relating to the term for which the parties
were bound by their agreement, the arbitrator should have decided whether the contracts
were valid. The contrary solution would result in a multiplicity of proceedings in cases
where a dispute related to both the interpretation of the clauses of the contract and the
validity of the contract. That solution would offend one of the fundamental principles of
arbitration, which is designed to provide parties to a contract with an effective and
efficient forum for resolving their disputes (Compagnie nationale Air France v. Mbaye,
[2000] R.J.Q. 717 (Sup. Ct.), at p. 724). And lastly, it would indeed be surprising if an
arbitrator could rule as to the ownership of copyright, having regard to the provisions of
the Copyright Act, but not as to the mandatory provisions of the Act respecting the
professional status of artists, which, after all, deals only with the terms and conditions for

the exercise of copyright itself.

(iv) Limits on Review of the Validity of Arbitration Decisions

The Court of Appeal stated at para. 49:

[TRANSLATION] Where an arbitrator, in performing his or her mandate, is
required to apply the rules of public order, he or she must apply them
correctly, that is, in the same manner as do the courts.

That statement runs counter to the fundamental principle of the autonomy of
arbitration (Compagnie nationale Air France, supra, at p. 724). What itnecessarily leads

to is review of the merits of the dispute by the court. In addition, it perpetuates a concept
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of arbitration that makes it a form of justice that is inferior to the justice offered by the

courts (Condominiums Mont St-Sauveur, supra, at p. 2785).

The legislature has affirmed the autonomy of arbitration by stating, in
art. 946.2 C.C.P., that “[t]he court examining a motion for homologation cannot enquire
into the merits of the dispute”. (That provision is applicable to annulment of an
arbitration award by the reference to it in art. 947.2 C.C.P.) In addition, the reasons for
which a court may refuse to homologate or annul an arbitration award are exhaustively

set out in arts. 946.4 and 946.5 C.C.P.

Despite the specificity of these provisions of the Code of Civil Procedure and
the clarity of the legislative intention apparent in them, there have been conflicting lines
of authority in the Quebec case law regarding the limits of judicial intervention in cases
involving applications for homologation or annulment of arbitration awards governed by
the Code of Civil Procedure. Some judgments have taken a broad view of that power, or
sometimes tended to confuse it with the power of judicial review provided for in arts. 33
and 846 C.C.P. (On this point, see the commentary by F. Bachand, “Arbitrage
commercial: Assujettissement d’un tribunal arbitral conventionnel au pouvoir de
surveillance et de contr6le de la Cour supérieure et controle judiciaire d’ordonnances de
procédure rendues par les arbitres” (2001), 35 R.J.T. 465.) The judgment in issue here
illustrates this tendency when it adopts a standard of review based on simple review of
any error of law made in considering a matter of public order. That approach extends
judicial intervention at the point of homologation or an application for annulment of the
arbitration award well beyond the cases intended by the legislature. It ignores the fact
that the legislature has voluntarily placed limits on such review, to preserve the autonomy

of the arbitration system. Public order will of course always be relevant, but solely in
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terms of the determination of the overall outcome of the arbitration proceeding, as we

have seen.

This latter approach has been adopted by a significant line of authority. It
recognizes that the remedies that may be sought against arbitration awards are limited to
the cases set out in arts. 946 ez seq. C.C.P. and that judicial review may not be used to
challenge an arbitration decision or, most importantly, to review its merits (Compagnie
nationale Air France, supra, at pp. 724-25; International Civil Aviation Organization v.
Tripal Systems Pty. Ltd.,[1994] R.J.Q. 2560 (Sup. Ct.), at p. 2564; Régie intermunicipale
de l’eau Tracy, St-Joseph, St-Roch v. Constructions Méridien inc., [1996] R.J.Q. 1236
(Sup. Ct.), at p. 1238; Régie de ['assurance-maladie du Québec v. Fédération des
médecins spécialistes du Québec, [1987]R.D.J. 555 (C.A.), atp. 559, per Vallerand J. A ;
Tuyaux Atlas, une division de Atlas Turner Inc. v. Savard, [1985] R.D.J. 556 (C.A))).
Review of the correctness of arbitration decisions jeopardizes the autonomy intended by
the legislature, which cannot accommodate judicial review of a type that is equivalent in
practice to a virtually full appeal on the law. Thibault J.A. identified this problem when

she said:

[TRANSLATION] In my view, the argument that an interpretation of the
regulation that is different from, and in fact contrary to, the interpretation
adopted by the ordinary courts means that the arbitration award exceeds the
terms of the arbitration agreement stems from a profound misunderstanding
of the system of consensual arbitration. The argument makes that separate
system of justice subject to review of the correctness of its decisions, and
thereby substantially reduces the latitude that the legislature and the parties
intended to grant to the arbitration board.

(Laurentienne-vie, compagnie d’assurance, supra, at para. 43)
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(v) The Conduct of the Arbitration and Natural Justice

Desputeaux alleged that the arbitrator failed to hear testimony or consider
evidence relating to ownership of the copyright. In her submission, that error justified
annulling the award. Articles 2643 C.C.Q. and 944.1 C.C.P., as we know, affirm the
principle of procedural flexibility in arbitration proceedings, by leaving it to the parties
to determine the arbitration procedure or, failing that, leaving it up to the arbitrator to
determine the applicable rules of procedure (Entreprises H.L.P. inc. v. Logisco inc., J.E.
93-1707 (C.A.); Moscow Institute of Biotechnology v. Associés de recherche médicale
canadienne (A.R.M.C.), ].E. 94-1591 (Sup. Ct.), at pp. 12-14 of the full text). The rules
in the Code of Civil Procedure governing an arbitration proceeding do not require that the
arbitrator hear testimonial evidence. The methods by which evidence may be heard are
flexible and are controlled by the arbitrator, subject to any agreements between the
partieé. It is therefore open to the parties, for example, to decide that a question will be
decided having regard only to the contract, without testimony being heard or other
evidence considered. A decision made on the record, without witnesses being heard in
the presence of the arbitrator, does not violate any principle of procedure or natural

justice, and may not be annulled on that ground alone.

Nonetheless, the arbitrator clearly does not have total freedom in respect of
procedure. Under arts. 947.2 and 946.4, para. 3 C.C.P., an arbitration award may be
annulled where “the party against whom the award is invoked was not given proper notice
of the appointment of an arbitrator or of the arbitration proceedings or was otherwise
unable to present his case”. The record considered here, however, does not support a

complaint of that sort. Its content does not show that the facts that are needed in order for
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it to be reviewed exist, and therefore does not justify this Court’s intervention in that
regard.
VI. Conclusion
72 The arbitrator acted in accordance with his terms of reference. He made no

error such as would permit annulment of the arbitration award. For these reasons, the
appeal must be allowed, the decision of the Court of Appeal set aside and the application
for annulment of the award dismissed with costs throughout.

Appeal allowed with costs.

Solicitors for the appellants: Fraser Milner Casgrain, Montréal.

Solicitors for the respondent: Tamaro, Goyette, Montréal.

Solicitors for the intervener the Quebec National and International

Commercial Arbitration Centre: Ogilvy Renault, Montréal.

Solicitors for the interveners the Union des écrivaines et écrivains québécois

and the Conseil des métiers d’art du Québec: Boivin Payette, Montréal.

~ Solicitors for the intervener the Regroupement des artistes en arts visuels du

Québec: Laurin Lamarre Linteau & Montcalm, Montréal.
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5. The Gazette v. Rita Blondin and A. Sylvestre and CEP, local 145, August 6, 2003 (500-
09-011439-015). (Translation by the Court);




Unofficial English Translation

COURT OF APPEAL

CANADA
PROVINCE OF QUEBEC
REGISTRY OF MONTREAL

No.:  500-09-011439-015
(500-05-061257-000)

DATE: AUGUST 6, 2003

CORAM: THE HONOURABLE LOUISE MAILHOT J.A.
FRANCOIS PELLETIER J.A.
YVES-MARIE MORISSETTE J.A.

THE GAZETTE, a Division of Southam Inc.
APPELANT/mis en cause
V.

RITA BLONDIN, ERIBERTO DI PAOLO, UMED GOHIL, HORACE HOLLOWAY,
PIERRE REBETEZ, MICHAEL THOMSON, JOSEPH BRAZEAU, ROBERT DAVIES,
JEAN-PIERRE MARTIN, LESLIE STOCKWELL, MARC-ANDRE TREMBLAY
RESPONDENTS/plaintiffs
and
Mtre ANDRE SYLVESTRE
MIS EN CAUSE/respondent
and
THE COMMUNICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA
LOCAL 145
MIS EN CAUSE/mis en cause

JUDGMENT

[1] THE COURT; - On the appeal from a judgment rendered on September 4, 2001
by the Superior Court, District of Montreal (the Honourable Nicole Duval Hesler), which
granted in part and with costs the respondents’ application for an annulment of the
arbitration award;
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[2] Having examined the file, heard the parties, and on the whole deliberated:

[3] For the reasons of Morissette J.A., with which Louise Mailhot and Francois
Pelletier JJ.A. agree; :

[4] Allows the appeal with costs;

[5] Reverses the judgment, quashing in part the arbitral award of arbitrator André
Sylvestre of October 11, 2000, dismisses with costs the respondents’ application for
annulment dated November 10, 2000 and remits the case to the arbitrator so that he
may continue the hearing of the disagreement and dispose of it solely on its merits.

LOUISE MAILHOT J.A.

FRANCOIS PELLETIER J.A.

YVES-MARIE MORISSETTE J.A.

Mtre Ronald McRobie

Mtre Dominique Monet

FASKEN, MARTINEAU, DUMOULIN
Counsel for the appellant

Mtre Martin Brunet
MONTY, COULOMBE
Counsel for the respondent

Mtre Pierre Grenier
MELANCON, MARCEAU
Counsel for the mis en cause

Date of the hearing: December 10, 2002
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DECISION OF MORISSETTE J.A.

[6] The appellant appeals from a judgment of the Superior Court that annulled in part
an arbitral award characterized as interim, and referred the case back to the arbitrator
so that he may “assume full jurisdiction” over the dispute that had been brought before
him.

[7] For the following reasons, | would allow the appeal, restore the award annulled
by the Superior Court, and refer the case back to the arbitrator so that, after hearing the
parties, he may render a decision on the merits.

The main facts

[8] This case has a long history. The appellant, the daily newspaper The Gazette, is
the respondents’ employer. The respondents, 11 in number, work in the appellant’s
composing room.

A. Contractual framework

[9] The direct, albeit distant, origin of the dispute lies in two sets of tripartite
agreements reached in 1982 and 1987 between the appellant, each respondent
individually, and the mis en cause, a union authorized to represent the respondents
against the appellant.

[10] These agreements are subordinate to collective agreements between the
appellant and the union because, although they have remained in force ever since they
were signed, they are fully applicable only between the expiry of one collective
agreement and its replacement by a new one. In fact, their general purpose is to enable
the appellant to bring about certain important technological changes in the newspaper’s
composition methods while preserving, to the degree negotiated by the union and
agreed upon by each employee, the acquired rights of the members of the bargaining
unit to which the respondents belong. The respondents are typographers, practitioners
of a trade whose disappearance was already being predicted in the early 1980s and
that has certainly declined appreciably since then. In 1982, the appellant had about 200
typographers in its employ. Only 11 remain today.
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[11]  This Court has ruled on the nature, scope, and validity of the agreements of 1982
and 1987 on two occasions: first in Parent v. The Gazette,' then in Communications,
Energy and Paperworkers. Union of Canada Local 145 v. The Gazette.? The latter
decision, which | will refer to here as Gazette (No. 1), is the one that is most relevant for
our purposes, however, since it brings together the same parties at an earlier stage of
the same dispute, and provides a number of valuable guidelines for the resolution of this
appeal.

[12] In describing the effect of the 1982 and 1987 agreements, our colleague
Rousseau-Houle J.A. observed on behalf of the court in Gazette No. 1: [TRANSLATION]
“[these agreements] essentially ensure: 1) a guarantee of employment and wages, 2)
an agreement of non-renegotiation of guaranteed protections, and 3) a mandatory
process for renewing the collective agreement”.

[13] Under the terms of the agreements in question, all signatory employees retain
their employment with the appellant in conditions similar to those negotiated in 1982 but
with wage indexing until their death, resignation, dismissal confirmed by an arbitral
award, or departure upon reaching the age of retirement. At the time of the signing of
the agreements in 1982 and 1987, the last departures due to retirement were foreseen
in 2017. Therefore, these agreements originally had a potential duration of 35 and 30
years, respectively.

[14] In addition to the provisions relating to the acquired rights of the signatory
employees, the 1982 and 1987 agreements provide for an arbitration procedure for
resolving any disagreements that might arise over the meaning of the agreements for as
long as they remain in force between the parties. Article IX of the 1987 agreement
substantially repeats Article VIl of the 1982 agreement and states as follows:

IX. GRIEVANCE PROCEDURE - In the event of a disagreement with
respect to the interpretation, application, and/or alleged violation of this
agreement, the matter shall be deemed to be a grievance and shall be
submitted and disposed of in accordance with the grievance and
arbitration procedures in the collective agreement between the Company
and the Union, which is in effect at the time that the grievance is initiated.
The parties agree that the decision of the arbitrator shall be final and
binding. In the case where the Union is no longer the accredited
bargaining agent, an employee who is named in Appendix “i” may have
recourse to the procedure for the resolution of grievances provided by the
Quebec Labour Code.

' [1991] R.L. 625, 91 J.E. 91-850.

% [2000] R.J.Q. 24, leave to appeal to S.C.C. refused, 5 October 2000 (without written reasons), S.C.C.
Bulletin, 2000 at 1613.

® Ibid. at 29.
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Gazette No.1 deals with the legal characterization of this arbitration procedure. It
establishes that the procedure is indeed consensual, being based on [TRANSLATION] “a
perfect arbitration clause obliging the parties to carry out the agreements in accordance
with the ordinary rules of law. The grievance procedure in the collective agreement to
which the arbitration clause refers is used only as a procedural framework for applying
the latter.” It results from this analysis that “disagreements” subject to arbitration under
the terms of Article IX of the 1987 agreement are neither “grievances” within the
meaning of para. 1(f) of the Labour Code, R.S.Q. c. C-27, since they do not relate to the
“interpretation or application of a collective agreement”, nor “disputes” within the
meaning of para. 1(e) of the same Code, since it is not a question of a “disagreement
respecting the negotiation or renewal of a collective agreement or its revision by the
parties under a clause expressly permitting the same”. These “disagreements” are
actually “disputes” within the meaning of 944 C.C.P.

[15]  Also, Article XI of the 1987 agreement sets forth the terms for renewing collective
agreements, as follows:

XI. RENEWAL OF COLLECTIVE AGREEMENTS AND SETTLEMENT OF
DISPUTES - Within ninety (90) days before the termination of the
collective agreement, the Employer and the Union may initiate
negotiations for a new contract. The terms and conditions of the
agreement shall remain in effect until an agreement is reached, a decision
is rendered by an arbitrator, or until one or the other of the parties
exercises its right to strike or lock-out.

Within the two weeks preceding acquiring the right to strike or lock-out,
including the acquisition of such right through the application of Article X of
the present agreement, either of the parties may request the exchange of
“Last final best offers”, and both parties shall do so simultaneously and in
writing within the following forty-eight (48) hours or another time period if
mutually agreed by the parties. The “Last final best offers” shall contain
only those clauses or portions of clauses upon which the parties have not
already agreed. Should there still not be agreement before the right to
strike or lock-out is acquired, either of the parties may submit the
disagreement to an arbitrator selected in accordance with the grievance
procedure in the collective agreement. In such an event, the arbitrator,
after having given both parties the opportunity to make presentations on
the merits of their proposals, must retain in its entirety either one or the
other of the “Last final best offers” and reject, in its entirety, the other. The
arbitrator’'s decision shall be final and binding on both parties and it shall
become an integral part of the collective agreement.

* Ibid. at 34.
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The latter provision, as will be seen, acquires decisive importance in the current dispute
between the appellant and the respondents.

A. History of the disagreement

[16] In order to better ’understand the origins of the disagreement submitted to
arbitration, a short chronology of the relationship between the parties follows. Several of
these facts have already been presented in Gazette No. 1.

[17]  April 30, 1993 saw the expiry of a collective agreement pertaining to the
respondents’ bargaining unit of which the agreements of 1982 and 1987 form an
integral part. The negotiations that followed gave rise to a disagreement within the
meaning of the Labour Code as well as a lockout, which was declared on May 17, 1993.
On August 18, 1994, arbitrator Leboeuf resolved this disagreement by issuing an
arbitral award (hereinafter, the Leboeuf award) that took the place of a collective
agreement until April 30, 1996. Although the validity of this award was not contested in
court, Gazette No. 1° established that the award contravenes the agreements of 1982
and 1987, especially since it makes the mandatory final offer arbitration procedure in
Article XI of the 1987 agreement optional, and because it permits the appellant to
transfer its personnel in order to close down its composition room should the need arise.

[18] Between August 18 and October 1, 1994, fifty-one of the sixty-two typographers
still employed accepted the job security buy-back offers from the appellant.

[19] On April 25, 1996, arbitrator Foisy rendered a decision® on a disagreement
characterized as a “grievance” resulting from the appellant closing down the
composition room. The arbitrator concluded that this closure contravened Article 1| of
the 1982 agreement and ordered the appellant to reopen the composition room and
reinstate the eleven plaintiffs, the same eleven respondents as in this appeal. (Arbitrator
Foisy noted, however, that “the eleven respondents suffered no monetary losses, as
they have been compensated under the terms of the collective agreement [since it
came into force].”)

[20] Five days later, on April 30, 1996, the collective agreement resulting from the
Leboeuf award terminated. The same day, the Union invited the appellant to proceed to
final offer arbitration. The appellant refused because, in its opinion, the final offer
arbitration in Article XI of the 1987 agreement had ceased be mandatory since the
Leboeuf award. As we know, this claim was rejected in Gazette No. 1.

[21]  Faced with this refusal, the union and the eleven employees formulated a first
disagreement dated May 8, 1996, contesting the appellant’s refusal to make final offers
to them and requesting that certain parts of the Leboeuf award be declared

54 :
Ibid. at 38-39.
® Communications, Energy and Paper Workers Union of Canada, Local 145 v. Gazette (The), a division of

Southam Inc., [1996] T.A. 562.
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unenforceable against them. On June 3, the appellant issued a lockout notice and
ceased remuneration to the eleven respondents. Together with the eleven respondents,
the union formulated a second disagreement, dated June 4, in which it attacked the
legality of the lockout decreed by the appellant. This disagreement and the
amendments that were made to it subsequently were the subject of two awards by
arbitrator Sylvestre. :

[22] On February 5, 1998, arbitrator Sylvestre made a determination concerning the
disagreements of May 8 and June 4, 1996 (hereinafter, Sylvestre award no.1). He
dismissed the first disagreement insofar as it was introduced [TRANSLATION] “under the
terms of the grievance adjudication procedure set forth in the [Leboeuf award] and
seeks remedies that run contrary to the provisions of this imposed collective
agreement”.” He sustained the second disagreement and, among other conclusions,
declared the 1982 and 1987 agreements to be still in force and unchanged, ordered the
appellant to submit final offers to arbitration, and ordered it to refund to the respondents

all salary and benefits lost as a result of the lockout.

[23] On October 30, 1998, the Superior Court, seized with a motion for judicial review,
quashed the part of Sylvestre award no.1 sustaining the disagreement of June 4, 1996.%

[24] This judgment was appealed and reversed on December 15, 1999 in Gazette No.
1.9 As noted above, this Court, per Rousseau-Houle J.A., in substance ruled that (1)
arbitrator Sylvestre was seized with the disagreements of May 8 and June 3, 1996 in his
capacity as consensual arbitrator (from which it should be understood that his award is
given on “disputes” under art. 944 C.C.P.), (2) art. 946.4 C.C.P. exhaustively lists the
reasons for refusal of homologation or annulment of such an award, (3) the agreements
of 1982 and 1987 could not be modified without the consent of the signatory employees
and the appellant was obliged to submit its final offer to arbitration, as the arbitrator
correctly decided, but that (4) the arbitrator erred in justifying a judicial intervention by
deciding that, pursuant to the 1982 and 1987 agreements, the appellant was obliged to
pay salary and social benefits during the lockout. For these reasons, the Court allowed
the appeal, ordered the appellant to submit to the final offer arbitration procedure, and
referred the file back to the arbitrator to rule on the disagreement in accordance with the
law.

[25] Two paragraphs of Gazette No. 1 pertaining to Article XI of the 1987 agreement,
above, proved to be critical in the later progress of the case:

[TRANSLATION]

'Gazette (The), a division of Southam Inc. v. Communications, Energy and Paper Workers Union of
Canada, Local 145, D.T.E. 98T-270 at 109.

® Gazette (The), a division of Southam Inc. v. Sylvestre, [1998] R.J.Q. 3201.

® See supra note 2.
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Whatever the scope of the clauses relating to job security, guaranteed
earnings adjusted to the cost of living, and the duration of agreements and
their non-renegotiation, these clauses do not change the content of Article
Xl of the 1987 agreement that permits for the exercise of the right to strike
and lock-out. The usual effect of a lockout is to suspend the employer’s
obligation to pay the wages of its employees and to allow them access to
the workplace. Article XI in no way has the effect of depriving the
employer of this right, which is guaranteed in area of labour relations.

However, this article sets a limit on the exercise of the right of lockout by
prescribing a mandatory process for renewing the collective agreement
through best, final offer arbitration. It certainly ensures that any labour
conflict may end with a third party imposing a new collective agreement. It
is possible that the lockout was prolonged unduly as a result of the
employer’s refusal to submit his last final best offers as requested by the
union within the time specified on April 30, 1996, and that, consequently,
the employees are entitled to damages. This will be up to the arbitrator to
decide.

[26] Between February 25, 2000, the date of a pre-hearing conference convened by
arbitrator Sylvestre in response to Gazette No. 1 and October 28, 2000, the date on
which the arbitrator was to inform the parties of his interim decision (Sylvestre award no.
2), the appellant, the respondents, and the union mis en cause continued their
contestation of the disagreement of June 4, 1996. At the end of the pre-hearing
conference of February 25, 2000, the parties agreed, in fact, that certain points of law
relating to acceptable heads of damage would be subject to an interim decision by the
arbitrator, after which the arbitration proceedings would attempt to get to the bottom of
other issues, including the quantum of damages. In its initial phase, debate focused
primarily on the heads of damage that the respondents could claim. On February 25,
March 15, and June 9, the respondents, through their respective lawyers, modified their
claim by specifying the heads of damage on which they based their claim. In order to
arrive at a clearer understanding of Sylvestre award no. 2, | have chosen to quote these
various claims.

[27]  The disagreement of June 4, 1996, which marked the starting point of the dispute
before arbitrator Sylvestre, identified the redress sought by the respondents in the
following terms:

[TRANSLATION]
1-  order the employer to subject itself to the last best offer process

and to send its “last final best offers” to the union and the 11 respondents
without delay:
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2 - declare the tripartite agreements concluded on or about November
12, 1982 and March 5, 1987 to be fully in force and oblige the employer to
respect them;

3-  order the employer to continue to pay each respondent the salary
and other benefits arising out of the collective labour agreement and the
tripartite agreements of November 1982 and March 1987;

4 - order the refund of any lost wages and any benefits lost as a result
of the lockout, the whole with interest;

5- make any other order aimed at safeguarding the rights of the
parties ... .

At the pre-hearing conference on February 25, 2000, counsel for the respondents
reconsidered the damages claimed by his clients and announced that in addition to lost
salary and social benefits, other damages of a pecuniary, moral, and exemplary nature
would be claimed. It was agreed that the respondents would send a written report to this
effect on March 15, which was done. The list of damages now read as follows:

5. The employees claim:

a) the equivalent of the salaries lost between May 3, 1996 and .
January 21, 2000 :

b) other employment-related benefits (such as the pension plan,
collective insurance plan, etc.) from May 3, 1996 to January
21, 2000.
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6. The employees also claim compensation for monetary damage
including:

a) tax damage, loss of interest, and loss of capitalization
resulting from cashing in RRSPs;

b) tax damage, loss of interest, and loss of capitalization
resulting from non-contribution to RRSPs;

c) interest and other charges resulting from personal loans or
mortgage refinancing;

d) amounts spent on fees and claims that would have been
covered by the employer's group insurance and were
assumed by the employees;

7. Moreover, the employees request compensation for moral damage
such as inconvenience, stress, anxiety, and impact on family life.

8. Certain employees also seek compensation for damage related to
their physical and psychological health.

9. Finally, the arbitrator is asked to award exemplary damages based on the
violation of constitutional and quasi-constitutional guarantees of the employees’
right to health, safety, dignity, and fair and reasonable working conditions.

On June 9, 2000, new counsel for the respondents filed an undated document during
the hearing, which on that day was chaired by arbitrator Sylvestre. This document,
labeled S-54 at the time of the arbitration and R-8 in the trial before the Superior Court,
contains a new list of heads of damages:

1. Loss of wages and benefits for the period commencing June 4th,
1996 to the effective date of resumption of work.

2. Lost benefits for the same period.

3. Restitution of the pension plan contributions and earnings for the
same period.

4. Compensation for loss of RRSP contributions and earnings for the

same period.
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5. Compensation for losses incurred for cashing in RRSP's
prematurely for the same period.

6. Compensation for cost of loans and mortgages.

7. Compensation for damages due to stress and anxiety and
inconvenience as well as loss of enjoyment of life, impact on family and
damages to health for the same period.

8. Moral damages and damages for abuse of rights.
9. Exemplary and punitive damages for the same period.
10.  Compensation for all fiscal prejudice.

11.  Compensation for job search costs and business losses for the
same period.

12. Legal fees and costs.

13.  Interest and the additional indemnity providéd for under s. 100.12 of
the Labour Code.

14.  Reserve of jurisdiction for arbitrator Me André Sylvestre.

As can be seen, several heads of damage were added to the claim between the initial
filing of the disagreement and the arbitrator’s interim decision.

[28] In parallel with these arbitration procéedings, the appellant filed proceedings in
Superior Court against the respondents to recover a thing not due for overpayment of
salaries and benefits paid between February 5, 1998—the date on which Sylvestre
award no. 1 concluded that the appellant could not order a lockout against the
respondents—and October 30, 1998, the date on which the Superior Court quashed
Sylvestre award No 1. In response to this action, the respondents filed a declinatory
exception, which was allowed on August 14, 2001,° since the Court considered that the
matter was the responsibility of arbitrator Sylvestre and that he would, if necessary, be
able to arrange legal compensation for any sums paid in excess by the appellant.

[29] Finally, around the time of the February 25, 2000 pre-hearing conference,
namely, on March 6, 2000, the parties brought the “dispute”? still opposing them before

'° Gazette (The), a division of Southam Inc. v. Blondin, B.E. 2001 BE-803.

"In this instance, it is indeed a dispute within the meaning of para. 1(e) of the Labour Code and Article XI
of the 1987 agreement relating to the “Last final best offers” that warrant a collective agreement between
the parties.
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arbitrator Ménard seeking an award decided on the basis of the final offers exchanged
on January 21. A motion brought by the respondents for an injunction aimed at putting
an end to the lockout declared by the appellant as of January 21, 2000, the date of
submission of the final offers, was subsequently rejected by the Superior Court.'?
Arbitrator Ménard rendered his award on June 5, 2001 and defined the content of the
collective agreement between the appellant and the respondents for the next five years.
A motion for homologation of this award, presented by the union mis en cause and
disputed by the appellant and the respondents for reasons that are not relevant here,
was allowed by the Superior Court on May 2, 2002.'®

[30] Sylvestre award no. 2, which was quashed by the judgment under appeal before
us, was rendered on September 28, 2000.'* The detailed reasons on which the
arbitrator based his award were submitted on October 11.

[31] On September 4, 2001, the Superior Court annulled this award under arts. 943.1
and 947 C.C.P."®

The award challenged in Superior Court
[32] Sylvestre award no. 2, it should be recalled, is an “interim” award.

[33] On September 28, 2000 the arbitrator contacted the parties by mail to inform
them of his decision, summarizing as follows the conclusions that the Superior Court
would subsequently annul in part:

[TRANSLATION]

2 — the damages to which the 11 plaintiffs [the respondents] are entitled shall be
limited to the salaries and other benefits as set forth in the collective agreement,
if it can be shown, in the words of the Court of Appeal [TRANSLATION] “that the
lockout was unduly prolonged as a result of the employer’s refusal to submit its
last final best offers as requested by the union before the specified deadline of
April 30, 1996”;

"2 Blondin v. Gazette (The), a division of Southam Inc., J.E. 2001-1328.
'3 Communications, Energy and Paper Workers Union of Canada, Local 145 v. Ménard, J.E. 2002-935;
this judgment was not appealed.

Communications, Energy and Paper Workers Union of Canada, Local 145 v. The Gazette, a division of
Southam Inc., D.T.E. 2001T-137.
'® This judgment was rendered orally and was never published.
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3 — in addition, as stipulated [by counsel for the respondents], the period
of the claim shall end on January 21, 2000, the date on which the
employer shall submit its last final best offers;

4 — each respondent shall, within a reasonable time, produce a document
detailing the sums claimed in terms of wages and benefits lost during the
period from June 6, 1996 to January 21, 2000 and of employment
earnings received during the same period in order to offset the losses.

In the reasons for this award, filed a few days later, it can be seen that the arbitrator
bases himself on two essential considerations.

[34] First, the arbitrator interprets Gazette No. 1, from which he draws the following
lesson: [TRANSLATION] “From the judgment as a whole, it must be understood that the
damages referred to in the disposition cover only the salary and benefits specified in the
agreement. The undersigned would breach the ultra petita rule if he were to grant the
other damages claimed by the 11 respondents that are identified in the documents
submitted by [counsel for the respondents]”.

[85] Second, the arbitrator ruled that the respondents, via their counsel, admitted that
the damages in question—i.e., lost wages and other benefits specified in the collective
agreement—could not extend beyond January 21, 2000. Indeed, this was the date that
the appellant, in compliance with Gazette No. 1, submitted its final offers and ceased
thereupon to be in contravention of Article XI of the 1987 agreement. The position of
counsel for the respondents, the arbitrator remarked, “was completely logical” and is
tantamount to an admission that is binding upon his mandators.

The judgment of the Superior Court

[36] The respondents attacked Sylvestre award no. 2 by means of a [TRANSLATION]
“motion under art. 943.1 C.C.P. in annulment of an award under arts. 947 C.C.P. and
following.” The record shows that a judgment on this motion was rendered from the
bench on September 4, 2001. The Court granted the motion in part and, without giving
fuller reasons, pronounced the following judgment:

[TRANSLATION]

Annuls in part the arbitral award rendered by arbitrator André Sylvestre on

October 11, 2000 inasmuch as he declares himself without jurisdiction to

award any damages other than the salary and other benefits specified in
- the collective agreement or the agreements of 1982 and 1987;
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Refers the file back to the arbitrator-respondent so that he may assume
full jurisdiction with regard to the damages that the applicants may claim in
the matter before him, until January 21, 2000, except for the interest on
any sums that may be granted which shall accrue, as applicable, both
before and after this date.

Grounds for the appeal

The appellant's main argument is that the recourse exercised by the respondents
necessarily takes the form of an application for annulment in accordance with art. 947
C.C.P. and that, therefore, Sylvestre award no. 2 can be annulled only in accordance
with art. 946.4(4) C.C.P. However, according to the appellant, the respondents’
application does not satisfy the requirements of this provision.

[37] Subsidiarily, the appellant first of all maintains that the arbitrator did not err in law
by ruling that the respondents’ claims for damages were to be limited to the wages and
benefits lost during the lockout. Second, it maintains that due to the behaviour of their
former counsel subsequent to the decision of September 28, 2000, the respondents had
in any case acquiesced to the arbitrator’s conclusions regarding acceptable damages.

[38] The respondents join issue on each of these points. They claim that in his
decision of September 28, 2000 (the reasons for which, it should be recalled, were
submitted only on 11 October), the arbitrator made a ruling on his own competence,
thus providing an opening for the application of art. 943.1 C.C.P. By limiting as he did
the respondents’ claims, the arbitrator incorrectly ruled on his own competence,
justifying an intervention by the Superior Court. Moreover, the respondents did not
agree to the conclusions of the arbitrator.

[39] Let us note finally that the respondents are requesting confirmation of the trial
judgment, against which they have not lodged an appeal. As with Sylvestre award no. 2,
this judgment sets the end of the period for claims for damages due to the respondents
at January 21, 2000.

Analysis

[40] Notwithstanding the use of the words “grievance procedure” in Article 1X of the
1987 agreement, both sides acknowledge, since Gazette No. 1, that this is a
consensual arbitration procedure.

[41] The provisions of the Code of Civil Procedure most immediately relevant to this
appeal are: _
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940.3. A judge or the court cannot intervene in any question governed by this Title -
except in the cases provided for therein.

943.1. If the arbitrators declare themselves competent during the arbitration
proceedings, a party may, within 30 days of being notified thereof, apply to the
court for a decision on that matter.

[42] As long as the court has not ruled, the arbitrators may continue the arbitration
proceedings and render their award.

944.10. The arbitrators shall settle the dispute according to the rules of law which
they consider appropriate and, where applicable, determine the amount of the
damages.

They cannot act as amiables compositeurs except with the prior concurrence of
the parties.

They shall in all cases decide according to the stipulations of the contract and

take account of applicable usage.

946.2. The court examining a motion for homologation cannot enquire into the
merits of the dispute.

946.4. The court cannot refuse homologation except on proof that:

(1) one of the parties was not qualified to enter into the arbitration agreement;

(2) the arbitration agreement is invalid under the law elected by the parties or,
failing any indication in that regard, under the laws of Québec;

(3) the party against whom the award is invoked was not given proper notice of
the appointment of an arbitrator or of the arbitration proceedings or was
otherwise unable to present his case;

(4) the award deals with a dispute not contemplated by or not falling within the
terms of the arbitration agreement, or it contains decisions on matters
beyond the scope of the agreement; or

(5) the mode of appointment of arbitrators or the applicable arbitration
procedure was not observed.
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In the case of subparagraph (4) of the first paragraph, the only provision not
homologated is the irregular provision described in that paragraph, if it can be
dissociated from the rest.

947. The only possible recourse against an arbitration award is an application for
its annulment.

947.1. Annulment is obtained by motion to the court or by opposition to a motion
for homologation.

947.2. Articles 946.2 to 946.5, adapted as required, apply to an application for
annulment of an arbitration award.

[43] Article 940.3 sets the tone of Book VIl of the Code of Civil Procedure. In the case
of proceedings under arts. 33 and 846 C.C.P., the review of the legality of decisions by
the court of general jurisdiction is the rule, but the legislator may restrict this power of
intervention of the court of general jurisdiction, a power that it usually exercises by
means of a privative clause. In the case of consensual arbitration tribunals, the reverse
is now the rule. As set out in art. 940.3 C.C.P., the judge may only intervene when so
permitted by law. Article 946.2 C.C.P. specifies that a judge seized with a request for
homologation or annulment of an award cannot enquire into the merits of the dispute,
and it is impossible for the parties to an arbitration agreement to contract out of this rule.
Nor may they derogate from para. 4 of art. 946.4 C.C.P, except for reasons of
annulment (or refusal of homologation) likely to apply in this instance. Once again
pursuant to art. 940, other provisions of Title | of Book VII are also of public order and
relate to the decisions that the judge may be required to make in appointing an
arbitrator (941.3), making a determination about the recusation or revocation of his
mandate (942.7), recognizing his competence (943.2), or safeguarding the rights of the
parties awaiting an arbitration award (945.8). By establishing that these legal decisions
are final and without appeal, the Code reinforces the autonomy of the arbitration
procedure and its conduct. By limiting the grounds for annulling or refusing the
homologation of an award, the Code reinforces the autonomy of the arbitration process
and its outcome. The adoption of these provisions [TRANSLATION] “marked a turning
point in the conventional arbitration system in Quebec’, as Thibauit J.A. accurately
stated for the Court in Laurentienne-vie (La), compagnie d'assurances inc. v. Empire
(L), compagnie d'assurance-vie.'"® However, in the context of a review of arbitral
competence, a thorough reconsideration of the points of law an arbitrator may have to
rule on—a consideration bordering on a judicial review of the appeal itself—creates a
risk of stepping back from this turning point.

'® [2000] R.J.Q. 1708, [23].
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[44]  Very recently, in the appeal Desputeaux v. Editions Chouette (1987) Inc.,"” the
Supreme Court of Canada, per Lebel, J., made the following comments on a related
matter, that of public order mentioned in art. 946.5 C.C.P.:

Despite the specificity of these provisions of the Code of Civil Procedure and the
clarity of the legislative intention apparent in them, there have been conflicting
lines of authority in the Quebec case law regarding the limits of judicial
intervention in cases involving applications for homologation or annulment of
arbitration awards governed by the Code of Civil Procedure. Some judgments
have taken a broad view of that power, or sometimes tended to confuse it with
the power of judicial review provided for in arts. 33 and 846 C.C.P. (On this point,
see the commentary by F. Bachand, “Arbitrage commercial: Assujettissement
d’un tribunal arbitral conventionnel au pouvoir de surveillance et de contréle de la
Cour supérieure et contrdle judiciaire d’ordonnances de procédure rendues par
les arbitres” (2001), 35 R.J.T. 465.) The judgment in issue here illustrates this
tendency when it adopts a standard of review based on simple review of any
error of law made in considering a matter of public order. That approach extends
judicial intervention at the point of homologation or an application for annulment
of the arbitration award well beyond the cases intended by the legislature. It
ignores the fact that the legislature has voluntarily placed limits on such review,
to preserve the autonomy of the arbitration system. Public order will of course
always be relevant, but solely in terms of the determination of the overall
outcome of the arbitration proceeding, as we have seen.

These points being made, we may now consider the claims of the parties regarding the
impugned award here.

[45] s Sylvestre award No. 2 a case covered by art. 943.1 C.C.P.? The article in
question contemplates situations in which arbitrators “declare themselves competent
during the arbitration procedure” and provides that a party may then require the court to
decide “on this matter” in turn, as long as the arbitration procedure is not interrupted. In
this instance, as of February 25, 2000, the arbitrator simply resumed, in light of Gazette
No. 1, his consideration of the dispute of June 4, 1996. That judgment had set aside his
two orders concerning wages and benefits lost during the lockout and the file had been
referred back to him “so that he might determine, if necessary, the damages to be
awarded to the 11 employees as a result of the employer’s non-observance of Article XI
of the Agreement of 1987.”"® It seems to me that this is exactly what the arbitrator
wanted to determine, that he decided on an interim award in the interests of procedural
convenience, and that this award has no bearing on his competence or the arbitrability
of the dispute before him, but concerns the merits of this dispute. Unless one proposes
that any decision by an arbitrator is at least implicitly related to his competence, which in
my view is not justifiable in light of 943.1 C.C.P. and its context, one must conclude that
art. 943.1 C.C.P. was inapplicable here. The Superior Court was therefore not
authorized to use this provision to review, as it did, Sylvestre award No. 2

172003 SCC 17 at para. 68.
8 See supra note 2 at 40.
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[46] But could the Superior Court intervene on the grounds that, under para. 4 of art.
946.4, Sylvestre award No. 2, “deal[t] with a dispute not contemplated by or not falling
within the terms of the arbitration agreement, or that it contain[ed] decisions on matters
beyond the scope of the agreement”?

[47] This argument may only be made within the context of an application for
annulment under arts. 947, 947.1 and 947.2 C.C.P., or in defense of a motion for
homologation under art. 946.1 C.C.P. The respondents proceeded here with an
application for annulment.

[48] The first difficulty that arises concerns the status of an award characterized as
“interim”. It is not certain that Sylvestre award No. 2, as such, could have been subject
to a motion for homologation. Could it, under these conditions, have been subject to an
application for annulment? Or was it merely a procedural order, a preliminary step
toward a possible final award on the merits that could itself have been subject, at the
proper time, to a motion for homologation or an application for annulment?'® There is no
doubt in my mind that by limiting as he did the admissible heads of damage and by
setting aside, for example, the moral, exemplary, or punitive damages to which the
respondents might be entitled, the arbitrator in the present case resolved a substantive
issue between the appellant and the respondents. In so doing, he ruled in part on the
dispute that was before him. His decision therefore constituted a suitable award for
annulment under art. 947 C.C.P. In stating this, | am aware that other legal policy
considerations might need to be taken into account in the event of an “interim” award by
an international commercial arbitration tribunal; this is noted in the recent judgment in
National Compagnie Air France v. Mbaye.?° But these considerations do not apply in a
case such as this, characterized as it is it by a dynamic of working relationships,
governed entirely by domestic law and already highly judicialized.

[49] Paragraph 4 of art 946.4 C.C.P. refers to the “arbitration agreement”, which here
must mean Article X of the 1987 agreement reproduced above. This contractual clause
stipulates that “[iln the event of a disagreement with respect to the interpretation,
application, and/or alleged violation of this agreement, the matter shall be deemed to be
a grievance... .” The respondents’ claim, insofar as it relates to the damage suffered as
a result of the employers delay in submitting its final offers to arbitration, doubtless
relates to the “interpretation”, “application” or the “alleged violation” of the agreements of
1982 and 1987, and in particular of Article XI of the 1987 agreement. One cannot
therefore seriously propose that it concerns a “dispute not contemplated by or not falling
within the terms of the arbitration agreement”.

*® See the article to which LeBel, J. refers in the passage from the judgment Desputeaux v. Editions
Chouette (1987) Inc. quoted above: Frederic Bachand, “Arbitrage commercial: Assujettissement d'un
tribunal arbitral conventionnel au pouvoir de surveillance et de contrdle de la Cour supérieure et contrdle
judiciaire d'ordonnances de procédure rendues par les arbitres” (2001), 35 R.J.T. 465. The author
clarifies, at 481 and following, the distinction between a procedural order and an arbitral award.

% J.E. 2003-746 (A.C.) at paras. 70-75.
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[50] We must also ask, however, still pursuant to art. 946.4(4) C.C.P., whether
Sylvestre award No. 2 contains “decisions on matters beyond the scope of the
[arbitration] agreement”. Pondering over the meaning to be given to this phrase, our
colleague Thibault J.A. wrote in the appeal Laurentienne-vie (La), compagnie
d'assurances inc. v. Empire (L'), compagnie d'assurance-vie:*'

[TRANSLATION]

It seems to me that in order to decide whether an arbitral award goes beyond the
scope of the arbitration agreement, we need to disregard the interpretation that
led to the result and concentrate on the result itself. This interpretation of the
grounds for annulment set forth in art. 946.4(4) C.C.P., in addition to being
consistent with art. 946.2 C.C.P., which prohibits the court seized .with an
application for the annuiment of an arbitral award to enquire into the merits of the
dispute, is consistent with the approach adopted by author Sabine Thuilleaux.

A quotation from author Sabine Thuilleaux follows, which LeBel J. took up in turn in
Desputeaux v. Editions Chouette (1987) Inc.:* [TRANSLATION] “the appreciation of this
grievance depends on a connection with the question to be disposed of by the
arbitrators with the dispute submitted to them.”?®

[51] If we focus on the result, i.e., the precise conclusions of the arbitrator in Sylvestre
award No. 2, it is impossible to conclude that the question disposed of here by the
arbitrator has no connection with the dispute that was submitted to him. Quite the
contrary; this is exactly what is at the heart of the dispute between the parties. Perhaps
a detailed consideration of the reasons on which the arbitrator based himself would
bring out the fact that another arbitrator might have dealt differently with one or several
of the questions submitted to arbitrator Sylvestre. That is not the question, however. |
recall that the court seized of an application for annulment under art. 947 may not
enquire into the merits of the dispute. Perhaps the question would appear in a different
light if the arbitrator had failed to comply with the order contained in Gazette No. 1, but
nothing of the sort occurred here.

[52] FOR THESE REASONS, | would therefore ALLOW the appeal with costs, SET
ASIDE the judgment annulling in part the award of arbitrator André Sylvestre on
October 11, 2000, DISMISS the respondents’ motion with costs, and REFER the case
back to the arbitrator so that he may continue the hearing on the disagreement between
the appellant and the respondents in order to dispose of it solely on its merits.

YVES-MARIE MORISSETTE J.A.

?! See supra note 16 at para. 44.

?2 See supra note 17 at para. 35.

?® | ‘arbitrage commercial au Québec : Droit interne — Droit international privé (Cowansville: Yvon Blais,
1991) at 115.
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JUDGMENT

[11  THE COURT; - Ruling on the appeal from a judgment rendered on March 31,
2006 by the Superior Court, District of Montréal (the Honourable Claude Larouche J.),
dismissing the appellants' motion for annuiment of arbitrator André Sylvestre's arbitration
award of March 18, 2005 with costs;

[2]  After examining the record, hearing the parties and taking the case under
advisement;

[3]  For the reasons of Pelletier J.A., with which Beauregard and Forget JJ.A. concur:

[4] GRANTS the appeal with costs against the respondent, The Gazette, A Division
of Southam Inc., except for the costs relative to the books of authorities;

[5] QUASHES the Superior Court judgment; and, proceeding to render the judgment
that should have been rendered:

GRANTS the petitioners' motion for annulment of arbitrator André Sylvestre's
arbitration award of March 18, 2005 with costs against the impleaded party, The
Gazette, A Division of Southam Inc.;

ORDERS that the case be remanded to arbitrator Sylvestre so that he may
comply with the Court of Appeal judgments of December 15, 1999 and August 6,
2003.

MARC BEAUREGARD J.A.

ANDRE FORGET JA.

FRANCOIS PELLETIER J.A.

Mtre. Pierre Grenier
Melancon, Marceau, Grenier et Sciortino ,
For the appellants, except Rita Blondin and Eriberto Di Paolo

Rita Blondin
Eriberto Di Paolo
Self-represented
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REASONS OF PELLETIER J.A.

[6] Natural persons Rita Blondin et al. were typographers employed by the
respondent, The Gazefte. They were also members of the appellant union. - :

[7] By their appeal, they, along with their union, seek to have quashed the Superior
Court judgment dismissing their motion for annulment of an award granted by the
impleaded party, Sylvestre, on March 18, 2005. That award determined that there was
no reason to order The Gazette to compensate the typographers for wages and benefits
lost during all or part of the period from June 3, 1996 to January 21, 2000. In the
arbitrator's opinion, that conclusion was justified because The Gazette did not unduly
prolong the lock-out in effect during that period.

[8] This is the third time the parties have appeared before our Court. | will therefore
refrain from revisiting in detail the facts of the case, as they already account for dozens
of pages of arbitration awards, judgments and decisions of courts of original general
'jurisdiction.1 Below is the substance of the case.

[9] In relation to this dispute, which has been ongoing since 1996, the role of the
impleaded party, Sylvestre, is that of an arbitrator of disputes within the meaning of the
Code of Civil Procedure. This situation, which, it must be admitted, is rather unusual,
stems from a tripartite civil agreement involving the typographers, the union and the
employer that was entered into in 1982 and amended in 1987. Beyond existing and
future collective agreements, the agreement sought to provide special coverage to the
typographers, whose job security was irremediably threatened by the necessary
intfroduction of technological changes into the newspaper's newsroom. Essentially, The
Gazette offered each of the typographers wage guarantees and job security until age
65. It is worth pointing out that the 1987 addition incorporated a rather unpalatable
element into this already unusual formula. For a proper understanding of what is to
follow, | have reproduced below one of the two new provisions agreed in 1987:

Xl. RENEWAL OF COLLECTIVE AGREEMENTS AND SETTLEMENT OF
DISPUTES

Within ninety (90) days before the termination of the collective agreement, the
Employer and the Union may initiate negotiations for a new contract. The terms
and conditions of the agreement shall remain in effect until an agreement is

1 Syndicat canadien des communications, de 'énergie et du papier, section locale 145 v. Gazette
(The), une division de Southam inc., EYB 1999-15534 (C.A.); The Gazette v. Blondin, EYB 2003-
45981 (C.A).
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reached, a decision is rendered by an arbitrator, or until one or the other of the
parties exercises its right to strike or lock-out. :

Within the two weeks preceding acquiring the right to strike or lock-out,
including the acaquisition of such right through the operation of Article X of the
present agreement, either of the parties may request the exchange of "Last
final best offers”, and both parties shall do so simultaneously and in writing
within the following forty-eight (48) hours or another time period if mutually
agreed by the parties. The "Last final best offers" shall contain only those
clauses or portions of clauses upon which the parties have not already agreed.
Should there still not be agreement before the right to strike or lock-out is
acquired, either of the parties may submit the disagreement to an arbitrator
selected in accordance with the grievance procedure in the collective
agreement. In such an event, the arbitrator, after having given both parties the
opportunity to make presentations on the merits of their proposals, must retain
in_its entirety either one or the other of the “Last final best offers” and reject, in
its entirety, the other. The arbitrator’s decision shall be final and binding on
both parties and it shall become an integral part of the collective agreement.

[Emphasis added.]

[10] Thus, the arbitrator's original jurisdiction:stemmed from the 1987 version of the
tripartite agreement and from a notice of dispute sent to The Gazette by the union and
the 11 typographers on June 4, 1996.

[11]  The scope and legal consequences of the documents in question were defined by
our Court in 1999, hence it may generally be affirmed that the judgment rendered at that
time circumscribed the arbitrator's jurisdiction—the jurisdiction under which the arbitrator
granted the award of which the annulment is sought by the unlon and the typographers
today.

[12] In 1999, after annulling in part the first arbitration award granted by arbitrator -
Sylvestre, the Court remanded the case to him for a ruling on an outstanding question:

[TRANSLATION] :
QUASHES the arbitrator's two orders relative to the payment and
reimbursement of the wages and benefits lost because of the lock-out;

REMANDS the case to the arbitrator for him to determine, if applicable, the
damages that may be awarded to the 11 appellants as a result of the
employer's non-compliance with Article XI of the 1987 agreement;

[13] The Court also ordered The Gazette to fulfil the obligation created under Article
Xl, reproduced above, by exchanging last final best offers within 30 days after the filing
of the judgment:

[TRANSLATION]
ORDERS the respondent to submit to the exchange of last final best offers
within 30 days of this judgment;
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[14] Thus, the conclusions of our 1999 judgment set the stage for the holding of two
parallel, independent debates.

[15]  First, acting on the conclusion ordering it to submit to the process stated in the
tripartite agreement, The Gazelte exchanged its last final best offers with the union on
January 21, 2000.

[16] Barely a month later, the parties were again at an impasse, and seized Mire.
Jean-Guy Ménard of the dispute.

[17] On analysis, the dispute was comprised not only of a component governed by the
. Labour Code, but also .of a civil component insofar as the arbitrator was seized of a
matter relative to the operation of the tripartite agreement as part of a proceeding to
which the 11 typographers were henceforward parties in their own right, independent of
the union. :

[18] OnJune 5, 2001, Mtre. Ménard granted an arbitration award imposing a collective
agreement effective that very day. The collective agreement did not provide for any
retroactive measures, but did set the work conditions for the following five years. This
time, each individual typographer and The Gazettfe asked the Superior Court to declare
its annulment. They failed when, in May 2002, Jean Frappier J. dismissed each of the
motions. No one appealed from the dismissal judgments.

[19] Second, in application of the order to remand the case to the arbitrator, which
also appears in the conclusions of the 1999 judgment, arbitrator Sylvestre resumed the
- hearings on the dispute to determine [TRANSLATION)], "if applicable", the amount of
wages and benefits lost by the topographers between June 3, 1996 and January 21,
2000 [TRANSLATION] "as a result of The Gazette's non-compliance with Article XI of
the 1987 agreement”.

[20] Mtre. Sylvestre chose to rule first on two preliminary questions: one cohceming
the relevant heads of damage in the case; the other, the likely start and the duration of
the damage period.

[21] In his arbitration award granted in October 2000, Mtre. Sylveétre established that
the damage in question related solely to the wages and benefits said to have been lost
during the period between June 3, 1996 and January 21, 2000 exclusively.

[22] Once again, the typographers applied to the Superior Court, attacking the
arbitration award by means of a motion for annulment. The judge ruled in their favour,
but his judgment did not survive the appeal The Gazette brought against it. Thus, in
2003, our Court concluded, per Morissette J.A., that, while the arbitration award did not
resolve everything, it nevertheless decided substantive issues at the heart of the dispute
of which he was seized. Below are the conclusions of the judgment:
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[TRANSLATION]

(5] Quashes the judgment, annulling in part the arbitration award of

' arbitrator André Sylvestre of October 11, 2000, dismisses with costs the
respondents’ motion for annulment served on November 10, 2000 and
remands the case to the arbitrator so that he may continue the hearing of
the disagreement between the appellant and the respondents in order to
dispose of it entirely on its merits.

[23] That was the backdrop for Mtre. Sylvestre's resumption of the hearings that had
been interrupted by the proceeding instituted against his interlocutory decision.
However, it should be borne in mind that, at the time of the resumption, the situation had
‘evolved. The collective agreement imposed by Mire. Ménard was in effect at the time
and, as mentioned earlier, it did not provide for retroactive measures or for
compensation to eliminate or lessen the damage caused by what was perhaps an undue
prolongation of the lock-out declared by The Gazette in June 1996.

[24] That clarification having been made, it is important to recall that our Court's 1999
judgment very clearly identified the contractual fault committed by The Gazette in
violation of the provisions of Article XI of the 1987 version of the tripartite agreement.
Under a notice sent on April 30, 1996, the very date on which the collective agreement
imposed by arbitrator Leboeuf in 1993 expired, The Gazette was required to exchange
its last final best offers with the union no later than May 2, 1996. The Gazette did not do
so and it is that fault that our Court pointed to as having possibly caused damage. That
being so, what the arbitrator had to do was determine whether the contractual breach
had had that effect in reality and, if so, determine the appropriate amount of
compensation. ‘

[25] Unfortunately, and by his own admission, the arbitrator lost the thread of the
reasoning that, in December 1999, had led the Court to remand the case to him for a
ruling on the matter. In all likelihood, Mtre. Sylvestre was disconcerted by the fact that,
at that time, the Court had set aside his order to pay the wages and benefits under the
1987 version of the ftripartite agreement Below is how he expressed his
incomprehension:?

[TRANSLATION]

[97] In his arbitration award of February 5, 1998 the arbitrator ruled that the
employer should be required to compensate the complainants as of the
declaration of the lock-out, because the letters of understanding took effect at
that time, and obliged the employer to pay the complainants their wages and
benefits. However, the Court of Appeal said it disagreed with that ruling, and
found that the arbitrator had erred in deciding that the work conditions stated in
the 1982 and 1987 agreements stood despite the lock-out. The appellate court
wrote the following at pages 40 and 41:

[TRANSLATION] v
However, Article X| of the 1987 agreement recognizes the employer's right to
lock-out. In fact, the appeliants did not contest it before the arbitrator. They

2 SOQUIJ AZ-50307135.
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asked that the right be combined with the compulsory collective agreement

renewal procedure, provided for in Article X, and that, during the exercise of .
the right to lock-out, the employer continue to pay the wages and other

benefits, alleging that the cost of living adjustment clause guaranteed them a

certain standard of living even during a lock-out.

In accepting the latter part of the appellants’ application and, consequently,
ordering the employer: (1) to continue paying each of the complainants the
wages and other benefits stemming from the 1882 and 1987 tripartite
agreements and (2) to reimburse any wages and other benefits lost due to the
lock-out, the whole with interest, the arbitrator committed an error justifying
judicial intervention.

In taking it for granted that Article XI is not an obstacle to maintaining access to
the- workplace and payment of regular wages adjusted to the cost of living
during the lock-out, the arbitrator conferred on the provisions of the agreement
a meaning that they cannot rationally support.

Whatever the scope of the clauses relating to job security, guaranteed wages
adjusted to the cost of living, and the duration of the agreements and their non-
renegotiation, they do not change the content of Article XlI of the 19887
agreement, which permits the exercise of the right to strike or lock-out. The
usual effect of a lock-out is to suspend the employer's obligations to pay the
employees' wages and allow the employees access to the workplace. Article Xl
in no way has the effect of depriving the employer of this entrenched labour
relations right.

However, the article limits the exercise of the right to lock-out, by providing for
a compulsory procedure for collective agreement renewal through last final
best offer arbitration. It necessarily ensures that any labour dispute will
eventually end when a third party imposes a new collective agreement. The
lock-out may have been unduly prolonged by the employer's refusal to
exchange its last final best offers, as requested by the union, within the time
specified on April 30, 1996, and the employees may be entitled to damages as
a result. it will be up to the arbitrator to decide.

[98] The Court thus set aside the union proposal that, for the duration of the
lock-out, the employer be required to continue to pay all remuneration to the 11
typographers. The Court called the arbitrator's conclusion granting the motion an
error justifying judicial intervention, stated that the content of Article X! of the
agreement permitted the exercise of the right to lock-out and pointed out its
effects, namely, the suspension of the obligation to pay the employees' wages
and the ban on the employees’ access to their workplaces.

[99] The problem encountered by the arbitrator in this case stems from the
directive he was given by the Court of Appeal, which, after writing that it
[TRANSLATION] "is possible that the lock-out was unduly prolonged", remanded
the case to the arbitrator [TRANSLATION] "for him to determine, if applicable,
the damages that may be awarded to the 11 employees as a result of the
employer's non-compliance with Article Xl of the 1987 agreement". In the
preceding paragraph, Rousseau-Houle J. had written that Article Xi limited the
exercise of the right to lock-out, by providing for the compulsory procedure for
collective agreement renewal through last final best offer arbitration, and that the
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labour dispute would eventually end when a third party imposed a new collective
agreement.

[100] What is meant by the reference to the possibility that the employer may
have unduly prolonged the lock-out by refusing to-exchange its last final best
offers? The arbitrator must admit to being totally bewildered. It can be inferred
from the judgment that the undue delay in terminating the lock-out could not
begin on June 3, 1996, the day the lock-out was imposed. Indeed, the Court of
Appeal emphasized that the arbitrator, in reaching such a conclusion,
contradicted the wording of Article X!, which [TRANSLATION] "in no way has the
effect of depriving the employer of this entrenched labour relations right".
However, the lock-out lasted an extremely long time, since it went on for almost
four years. But does that mean it must be concluded that it was unduly prolonged
by the employer? The use of the adverb inddment ("unduly") does not shed any
light on this comment by the Court of Appeal. The Grand dictionnaire
encyclopédique Larousse defines the adjective indu ("undue") as follows:
[TRANSLATION] "Serge Coté, honorary notary, commissioner, says that which is
against the rule, against usage, against reason. . .". That definition is not any
more helpful in understanding this Court's dlrectlve as the arbitrator does not
know what a rule, usage or reason would be in a matter such as the duration of a
work stoppage, strike or lock-out.

[26] Faced with what he considered an enigma, the arbitrator began Iooklng for a
separate fault that the employer might have committed during the lock-out period:

[TRANSLATION]

[103] In other words, based on what the arbitrator understands from its
directives, the Court of Appeal conferred on him the power to award damages if
he found that the employer had engaged in the abusive exercise of its right to
lock-out. However, apart from the extremely long duration of the lock-out, the
arbitrator was unable to find evidence of a specific time after June 3, 1996 when
the employer should have terminated the lock-out. In standing firm until January
21, 2000, by its refusal to exchange its last final best offers, it did not
demonstrate clemency toward its 11 typographers. But, as conﬂrmed by Messrs.
Di Paolo and Thomson, the typographers were so confident of being right that
they had no intention of making any concessions.

[27] Not having found one, he concluded as follows:*.

[104] Given the picture as a whole, the arbitrator cannot find, on the basis of the
evidence, that the employer unduly prolonged the lock-out. Therefore, he cannot
order it to pay the damages claimed by the 11 complainants for the period from
June 3, 1996 to January 21, 2000.

[28] With respect, | believe that there was a misunderstanding and that the arbitrator's
confusion led him to distort the dispute of which he was seized.

3 SOQUIJ AZ-50307135.
4 Ibid
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[29] In finding that a lock-out could not be unduly continued, the arbitrator did not
answer the question asked by the Court in its 1999 judgment. In so doing, he did not
exercise the jurisdiction ascribed to him.

[30] It is important to remember that, at the time our Court rendered its judgment, in
mid-December 1999, there were four main unknowns in the matter:

(@) If the exchange of offers had taken place normally, after the sending of the
April 30, 1996 notice, when would the collective agreement have been
finalized or, in other words, when would the lock-out have ended?

(b) Should the evidence to come disclose that the lock-out would have ended
before December 15, 1999 (date of the judgment), to what wages and benefits
would the 11 typographers have been entitled as of the end of the lock-out?

(c) Would the wages and benefits have been lower than the minimum guaranteed
in the 1987 version of the tripartite agreement?

(d) In addition, would the future exchange of last final best offers in execution of
the conclusion [TRANSLATION] "[o]rders the respondent to submit to the
exchange of last final best offers within 30 days of this judgment" lead to the
elimination or reduction of the possible loss to be identified by the answer to
the above three questions?

[31] Those are the questions the arbitrator had to answer in executing the 1999
judgment, which remanded the case to him. Taking into account his own interlocutory
decision of October 2000, which became final as a result of our 2003 judgment, the
arbitrator's task was to consider possible compensation for a period that might extend,
not to December 15, 1999, but on to January 21, 2000, exclusively, by conducting the
analysis | have just described.

[32] Since the rendering of the December 1999 judgment, the outcome of the
exchange of last final best offers in early 2000 showed that the possible damage
suffered by the typographers had not in any way been diminished by the new collective
agreement. Thus, further to the dismissal judgments rendered by Frappier J., which
crystallized this situation, we know the answer to the question | identified as "d" above.

[33] To date, however, the other three questions are as yet unanswered, since the
arbitrator did not make any ruling in regard to them.

[34] In deciding that The Gazette had done nothing to unduly prolong the lock-out,
arbitrator Sylvestre ruled on something other than what had been intended in the
judgment. | therefore believe that his award falls under the fourth subparagraph of article
946 of the Code of Civil Procedure, which applies in matters of application for
annulment, because of the legislator's reference in article 947.2 C.C.P.
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[35] Thus, in the end, | am of the opinion that the Superior Court should have granted
the motion for annulment.

[36] That said, the conclusions sought by the appellants go too far. They ask that
arbitrator Sylvestre be ordered to consider, without nuance, the entire period from
June 3, 1996 to January 21, 2001 as the period during which the lock-out was unduly
prolonged, and that he award compensation accordingly. However, the 1999 judgment
had already determined that the tripartite agreement recognized the employer's right to
legally declare a Iock—out which entailed the right to stop paying the typographers their
wages and benefits:®

[TRANSLATION]

Whatever the scope of the clauses relating to job security, guaranteed wages
adjusted to the cost of living, and the duration of the agreements and their non-
renegotiation, they do not change the content of Article X| of the 1987
agreement, which permits the exercise of the right to strike or lock-out. The
usual effect of a lock-out is to suspend the employer's obligation to pay the
employees' wages and allow the employees access to the workplace. Article XI
in no way has the effect of depriving the employer of this entrenched labour
relatlons right.

[37] It is far from certain that the process initiated on April 30, 1996, which was to
result in an arbitration award terminating the lock-out, would have played out before
June 3 of that year, the date on which the lock-out was declared, even had The Gazette
not committed the fault identified by our Court. In other words, it is not at all certain that
the whole lock-out period unduly caused the loss of the wages and benefits otherwise
guaranteed to the typographers under the tripartite agreement. On this aspect, it is the
evidence to be adduced before the arbitrator relative to the three questions | identified
above by the letters "a", "b"®, and "c¢" that will enable the solution to the problem to be
found.

[38] | therefore propose to grant the appeal with the costs of the two courts against
The Gazette, quash the judgment of the Superior Court, grant the respondents' motion
for annulment, and order that the case be remanded to arbitrator Sylvestre so that he
may comply with the judgments rendered by our Court on December 15, 1999 and
August 6, 2003.

FRANCOIS PELLETIER J.A.

5 Syndicat canadien des communications, de 'énergie et du papier, section locale 145 v. Gazette
(The), une division de Southam inc, EYB 1999-15534 at para. 82 (C.A.).

6 However, the end date of the period is January 2, 2000, as already determined by Mtre. Sylvestre's
interlocutory decision. See paragraph 31 in that regard.




